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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  153 

Proposed  Revision  of  the  Customs 
Reguiations  Reiating  to  Antidumping 
Duties 

agency:  United  states  Customs  Service, 
Department  of  the  Treasury. 
action:  Notice  of  proposed  rulemaking. 

summary:  It  is  proposed  to  amend  the 
Customs  Regulations  relating  to 
antidumping  duties  in  order  to  reflect 
the  changes  made  by  the  Trade 
Agreements  Act  of  1979,  which  replace 
the  Antidumping  Act,  1921,  as  amended. 
Proposed  amendments  to  the 
Antidumping  Regulations  relating, 
respectively,  to  circumstances  of  sale, 
September  14, 1976,  ex  parte 
communications  November  7, 1977, 
requirements  for  petitions,  January  9, 

1978,  and  the  deposit  of  estimated  duties 
and  use  of  best  information  available, 
December  14. 1978,  are  hereby 
withdrawn.  The  principal  changes  in  the 
new  law  relate  to  shortened  time  limits 
during  the  investigative  phase  of 
proceedings;  detailed  provisions 
concerning  suspension  of  investigations: 
the  imposition  of  time  limits  on  the 
liquidation  of  entries  subject  to  the 
assessment  of  antidumping  duties; 
yearly  administrative  review  of 
outstanding  suspension  agreements  and 
Antidumping  Duty  Orders:  and  greater 
public  participation  in,  and  access  to 
information  developed  in  the  course  of, 
antidumping  proceedings.  These 
changes  in  the  law  require  that 
conforming  amendments  be  made  to  the 
Customs  Regulations. 

DATE:  Written  comments  must  be 
received  on  or  before  November  30, 

1979.  A  conference  will  be  held  on 
November  5  and  6, 1979,  at  9:30  a.m. 
ADDRESS:  Comments  should  be 
addressed  to  the  Commissioner  of 
Customs  Attention:  Regulations  and 
Legal  Publications  Division  U.S. 

Customs  Service  1301  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20229. 
The  open  conference  will  be  held  in 
Room  4121  of  the  Main  Treasury 
Building.  1500  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.,  and  will  provide 
an  additional  opportunity  for  comment 
on  the  proposed  amendments  to  the 
Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  J.  Barden,  Senior  Counsel 
(International  Trade  and  Tariff  Affairs), 
Department  of  the  Treasury, 

W^ashington.  D.C.  20220,  202-566-2688, 


orjames  Lyons,  Office  of  the  Chief 
Counsel,  U.S.  Customs  Service,  202-566- 
2938. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  existing  provision  of  the  Customs 
Regulations  relating  to  antidumping 
duties  are  based  on  the  Antidumping 
Act,  1921,  as  amended  (19  U.S.C.  160  et 
seq.).  Section  106(a)  of  the  Trade 
Agreements  Act  of  1979,  Pub.  L,  96-39, 
repeals  the  Antidumping  Act,  1921,  as 
amended,  effective  January  1, 1980. 
Although  Title  I,  Subtitles  B,  C,  and  D 
(Antidumping  Duties)  of  the  Trade 
Agreements  Act  in  large  measure  retains 
the  substantive  law  aspects  of  the  1921 
Act.  some  changes  and  additions  to  the 
Regulations  are  required  are  required  in 
order  to  implement  the  modifications  in 
substantive  law  and  procedure  effected 
by  the  1979  Act.  A  number  of  other 
regulations  will  incorporate  existing 
administrative  interpretations  and 
practices  which  had  not  heretofore  been 
set  forth  in  regulations  but  which  are 
intended  to  be  continued  under  the  new 
statute. 

The  principal  changes  in  the  new  law 
relate  to  shortened  time  limits  during  the 
investigative  phase  of  proceedings; 
detailed  provisions  concerning 
suspension  of  investigations;  the 
imposition  of  time  limits  on  the 
liquidation  of  entries  subject  to  the 
assessment  of  antidumping  duties; 
yearly  administrative  review  of 
outstandihg*  suspension  agreements  and 
Antidumping  Duty  Orders;  and  greater 
public  participation  in,  and  access  to 
information  developmed  in  the  course 
of,  antidumping  proceedings.  These 
changes  in  the  law  require  that 
conforming  amendments  be  made  to  the 
Customs  Regulations. 

The  proposed  regulations  borrow 
substantially  from  the  language  of  the 
new  statute,  but,  where  appropriate, 
they  also  enlarge  upon  and  clarify  some 
of  the  provisions  of  the  1979  Act  and 
incorporate  existing  administrative 
interpretations  and  practices.  Thus,  the 
regulations  contain  language  intended  to 
implement  the  Statements  of 
Administrative  Action,  approved  by 
Congress  in  enacting  Pub.  L.  96-39. 

The  proposed  regulations,  like  the 
new  Act,  will  continue  use  of  the  term 
“fair  value”  during  the  investigative 
phase  of  a  proceeding.  The  term  will 
continue  to  be  analogous  to  “foreign 
market  value,”  the  standard  used  in 
assessment  of  antidumping  duties.  The 
regulations  also  will  generally  retain 
existing  definitions  and  terms.  There  are 
three  major  modifications:  (1)  Where 
sales  in  the  country  of  exportation  are 


inadequate  to  determine  foreign  market 
value,  either  sales  to  third  countries  or 
constructed  value  can  be  used  for  that 
purpose;  the  former  is  still  preferred,  .but 
constructed  value  can  be  used  whenever 
deemed  appropriate  by  the  Secretary.  (2) 
The  definition  of  “purchase  price”  has 
been  changed  in  both  the  statute  and  the 
proposed  regulations  to  reflect  current 
Customs  practice  and  to  dispel  doubts 
raised  by  the  Customs  Court  decision  in 
Voss  International  United  States,  C.D. 
4801  (May  7, 1979).  Thus,  pursuant  to  the 
statute  and  the  proposed  regulations,  if 
a  producer  knew  that  the  merchandise 
was  intended  for  sale  to  an  unrelated 
purchaser  in  the  United  States  under 
terms  of  sale  determinable  on  or  before 
the  date  of  importation,  the  producer’s 
sale  price  to  an  unrelated  middleman 
will  be  used  as  the  “purchase  price”.  (3) 
The  Secretary  is  given  authority  to 
disregard  claimed  adjustments  to 
foreign  market  value  which  are 
insignificant  in  relation  to  the  price  or 
value  of  the  affected  transactions  and  to 
use  averaging  or  generally  recognized 
sampling  techniques  whenever  a 
significant  volume  of  sales  is  involved  or 
a  significant  number  of  adjustments  to 
prices  is  required  to  determine  foreign 
market  value;  the  regulations  detail 
when  this  authority  will  be  exercised. 

Some  of  the  regulations  are  designed 
primarily  to  expedite  the  pace  of 
proceedings.  'They  include,  in  addition  to 
the  option  for  using  either  third  country 
prices  or  constructed  value  and  the 
ability  to  disregard  insignificant 
adjustments,  described  above,  the 
requirement  of  English  translations  for 
any  foreign  language  materials 
submitted,  which  will  enable  quicker 
analysis  of  information.  The  regulations 
also  will  clarify  certain  matters.  For 
example,  the  existing  practice  of  treating 
a  sale  by  a  selling  agent  of  a  related 
foreign  manufacturer  to  an  unrelated 
buyer  in  the  United  States  as  “purchase 
price”  when  the  transactions  between 
the  related  parties  indicate  that  the 
merchandise  has  been  sold  prior  to 
importation  to  an  unrelated  buyer  will 
be  codified  in  the  regulations. 

Some  changes  in  the  proposed 
regulations  will  permit  interested  parties 
to  have  access  to  information  previously 
not  available  to  them.  Thus,  the 
proposed  regulations  will  permit,  where 
appropriate,  the  disclosure  of  business 
confidential  information  pursuant  to 
protective  order.  Other  practices 
designed  to  promote  the  efficient 
handling  of  information  are  now  being 
considered.  In  order  to  facilitate  the 
identification  of  entries  of  products 
subject  either  to  an  investigation  or  an 
outstanding  Order,  it  is  contemplated 
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that  the  notice  of  initiation  may  require 
the  importer  to  provide  a  special  color- 
coded  copy  of  the  e'ntry  summary  form 
(C.F.  7501)  and  an  additional  copy  of  the 
commercial  invoice.  Analysis  of  Oie 
burden  this  may  impose  on  importers  is 
now  being  considered,  and  comments  on 
this  point,  although  not  formally 
proposed  herein,  are  invited. 

Equally  important,  the  Act  provides 
for  earlier  and  more  effective 
application  of  remedial  measures  once 
an  Order  is  issued.  The  proposed 
regulations  will  implement  section 
736(a)(3]  of  the  Act,  which  requires  the 
deposit  of  estimated  duties  with  regard 
to  all  merchandise  subject  to  a  Finding 
of  Dumping  in  effect  on  January  1, 1980, 
or  an  Antidumping  Duty  Order 
published  after  January  1, 1980,  which 
was  entered,  or  withdrawn  from 
warehouse,  for  consumption  after 
December  31, 1979.  The  amount  of  the 
estimated  duty  to  be  deposited  by  each 
manufacturer,  producer,  or  exporter 
shall  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  of  the 
merchandise  as  determined  in  the 
affirmative  final  determination  of  the 
Secretary,  the  lastest  administrative 
review  of  such  determination  under 
§  153.53,  or  pursuant  to  §  153.49,  which 
provides  for  a  posting  of  security  other 
than  the  deposit  of  estimated  duties 
pending  an  early  determination  of  the 
amount  of  the  duty.  Bonds  required 
under  §  153.51  of  the  current  Customs 
Regulations  (19  CFR  153.51)  on  entries 
made  prior  to  January  1, 1980,  will 
remain  in  effect  and  no  deposit  of 
estimated  duties  or  additional  seciuity 
will  be  required  with  respect  to  those 
entries. 

It  is  therefore  proposed  that  the 
provisions  presently  set  forth  in  Part  153 
of  the  Customs  Regulations  (19  CFR)  be 
replaced  by  the  revised  and  expanded 
provisions  contained  in  this  notice  of 
proposed  rulemaking.  The  following 
proposed  regulations  relating  to 
antidumping  duty  investigations, 
previously  published  in  the  Federal 
Register  are  hereby  withdrawn:  (1) 
Circumstances  of  sale,  September  14, 
1970  (41 FR  39030),  (2)  ex  parte 
communications,  November  7, 1977  (42 
FR  57973),  (3)  reqmrements  for  petitions, 
January  9. 1978  (43  FR  1358),  and  (4) 
deposit  of  estimated  duties  and  use  of 
best  information  available,  December 
14. 1978  (43  FR  58384).  The  changes  set 
forth  in  these  notices  of  proposed 
rulemaking  have  been  superseded  by 
the  provisions  of  the  Tra^  Agreements 
Act  of  1979. 

The  principal  changes  in  the 
requirements  and  procedures  under  the 


proposed  regulations  are  described 
below: 

1.  Section  153.0  amends  the  provision 
in  the  existing  regulations  to  r^er  to 
Title  VII  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C  1671  et  seg.) 
(hereinafter  referred  to  as  '^the  Act*’). 
This  section  also  provides  that 
determinations  by  the  Secretary  under 
the  Act  shall  not  be  considered  major 
federal  actions  significantly  affecting  the 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  or  relevant  Executive 
Orders. 

2.  Section  153.1  sets  forth  the  meaning 
of  the  term  “fair  value”  and  the  relation 
of  that  term  to  "foreign  market  value". 

In  both  regards,  this  section  follows 
current  practice.  Throughout  this 
preamble,  as  in  the  proposed 
regulations,  references  to  “foreign 
market  value”  generally  apply  to  “fair 
value”  as  well,  but  references  to  “fair 
value”  do  not  also  apply  to  "foreign 
market  value.” 

3.  Sections  153.2  through  153.9 
describe  the  manner  in  which  foreign 
market  value  shall  be  determined. 
Section  153.3  indicates  that  normally 
foreign  maricet  value  will  be  calculated 
on  the  basis  of  market  data  in  the 
country  fitim  which  the  merchandise 
relevant  to  the  investigation  is  exported. 
Restrictions  on  sales  in  the  count^  from 
which  the  merchandise  is  exported  will 
not  disqualify  those  transactions  for 
purposes  of  calculating  foreign  market 
value,  but  will  require  adjustments 
where  the  restrictions  affect  the  value  of 
the  merchandise  pruchased. 

4.  Section  153.4  indicates  that  where 
sales  in  the  county  of  exportation  are 
inadequate  for  purposes  of  calculating 
foreign  market  value,  sales  to  third 
countries  or  the  constructed  value  of  the 
merchandise  may  be  considered  for  that 
purpose.  This  is  a  change  ffom  the  1921 
Act,  which  required  use  of  third  country 
prices  whenever  available.  Under  the 
proposed  regulations  the  use  of  sales  to 
third  countries  normally  will  be 
preferred,  but  there  is  discretion  to  use 
constructed  value  whenever  deemed 
appropriate.  The  most  usual  situation  in 
which  it  may  be  appropriate  is  when 
sales  at  less  than  cost  have  been 
alledged  and  investigated;  the  data  from 
which  constructed  value  can  be 
determined  is  generally  and 
immediately  available,  while  sales 
prices  in  third  countries  would  require 
further,  possibly  more  time-consuming, 
investigation. 

5.  Section  153.5  details  the  manner  in 
which  the  most  appropriate  coimtry  for 
comparison  will  be  selected  when  sales 
to  third  countries  are  to  be  utilized  in 
determining  foreign  market  value.  The 


criteria,  in  order  of  priority,  which  will 
be  considered  in  the  selection  of  the 
appropriate  third  country  are:  similarity 
of  product,  volume  of  sales,  and  the 
existence  in  the  third  country  of  market 
conditions  similar  to  those  prevalent  in 
the  country  of  exportation.  If  sales  to  a 
single  country  do  not  provide  an 
adequate  sample,  sales  to.additional 
countries  may  be  aggregated.  These 
criteria  conform  to  existing  practice. 

6.  Section  153.6  sets  forda  the  manner 
in  which  const^cted  value  shall  be 
determined  for  purposes  of  calculating 
foreign  market  value.  In  the  case  of  any 
element  of  value  required  to  be 
considered  in  determining  the 
constructed  value  of  the  merchandise 
under  investigation,  direct  or  indirect 
transactions  between  related  parties 
may  be  disregarded  if  the  amount 
designated  as  representing  that  element 
does  not  fairly  reflect  the  prevailing 
market  conditions. 

7.  Section  153.7  directs  that  whenever 
sales  are  disregarded  by  virtue  of  having 
been  made  at  less  than  the  cost  of 
production,  and  the  remaining  sales  in 
the  home  market  or,  as  appropriate,  to 
third  countries  or  by  facilities  outside 
the  country  of  exportation  by  a  related 
company,  are  determined  to  be 
inadequate  for  the  determination  of 
foreign  market  value,  the  Secretary  shall 
determine  foreign  market  value  on  the 
basis  of  constructed  value.  Unlike  the 
current  regulation,  the  proposed 
regulation  sets  forth  how  “cost  of 
production”  will  be  computed. 

8.  Section  153.8  retains  the  procedures 
presently  set  forth  in  §  153.7,  as 
amended  in  1978,  relating  to  the 
determination  of  foreign  market  value  in 
proceedings  involving  state-controlled- 
economy  countries. 

9.  Section  153.9  implements  the 
statutory  provisions  whereby  fair  value 
for  certain  multinational  corporations 
may  be, determined  on  the  basis  of  sales 
in  a  third  country  by  a  related  company. 

10.  Section  153.10  defines  the  term 
“United  States  Price”  and  describes  the 
manner  in  ifidiich  purchase  price  and 
exporter’s  sales  price  are  to  be 
determined.  “Purchase  price”  is  not 
defined  as  the  price,  determined  prior  to 
importation,  for  v^ich  the  merchandise 
is  purchased  or  agreed  to  be  purchased. 
The  definition  makes  clear  that  if  the 
manufacturer  or  producer  knew  or  had 
reason  to  know  that  the  goods  were  for 
sale  to  an  unrelated  U.S.  buy»  and  the 
terms  of  sale  were  fixed  or  determinable 
fi'om  events  beyond  the  control  of  the 
parties  as  of  the  date  of  importatimi,  the 
manufacturer’s  or  producer’s  sales  price 
to  an  unrelated  middleman  will  be  used 
as  “purchase  price.”  This  provision 
reflects  current  [nuctice.  The  definition 
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of  "exporter’s  sales  price"  is  unchanged. 
The  provision  on  adjustments  to  both 
purchase  price  and  exporter's  sales 
price  includes  the  new  statutory 
provision  requiring  that  the  price  be 
increased  by  the  amount  of  any 
countervailing  duty  imposed  on  the 
merchandise  to  offset  an  export  subsidy; 
in  all  other  respects  this  provision  in 
unchanged.  The  provision  on  additional 
adjustments  to  exporter's  sales  price 
reflects  recently  adopted  practice  by 
providing  that  if  the  value  of 
merchandise  when  imported  is  less  than 
80%  of  the  price  when  sold  to  a  party 
unrelated  to  the  exporter,  an  allocation 
of  profit  attributable  to  the  addition  of 
post-importation  material,  labor  or 
services  shall  be  included  in  the 
adjustments  made. 

11.  Sections  153.11  and  153.12  define 
the  terms  “proceedings,” 
“investigations,”  “determinations,”  and 
“Orders,”  and  set  forth  the  deflhitions 
for  several  terms  basic  to  the  Act: 
“Country",  “industry”,  “interested 
party,”  “person,”  “Secretary,” 
“Commission,”  “Customs  Service.” 
“Department,”  and  “Party  to  the 
Proceeding.” 

12.  Section  153.13  indicates  the 
adjustments  which  are  permissible  in 
calculating  foreign  market  value.  It  also 
indicates  that  the  party  alleging 
entitlement  to  an  adjustment  has  the 
burden  of  proof. 

13.  Section  153.14  replaces  without 
substantive  change  the  comparable 
provision  in  the  present  regiilations 
(§  153.9). 

14.  Section  153.15  sets  forth  the 
adjustments  which  are  appropriate  for 
differences  in  circumstances  of  sale.  In 
addition  to  the  allowances  currently 
made,  this  section  will  permit  three  new 
adjustments — for  salaries  (as  well  as 
commissions)  paid  to  salesmen,  for 
reserves  for  bad  debt  costs  where 
established  on  the  basis  of  actual 
experience,  and  for  warehousing 
expenses. 

15.  Section  153.16  amends  and 
expands  upon  the  existing  provision 
relating  to  adjustments  for  differences  in 
merchandise  (§  153.11).  The  new 
provision  indicates  that  if  the 
differences  in  the  physical 
characteristics  of  the  merchandise 
account  for  more  than  10  percent  of  the 
value  of  the  merchandise  sold  at  a  lower 
price,  an  appropriate  allocation  of  any 
proflt  realized  will  be  made  to  the 
material  or  labor  used  in  creating  such 
differences. 

16.  Sections  153.17  and  153.18, 
respectively,  continue  the  current 
regulations  relating  to  offering  price  and 
flctitious  sales  (§§  153.12, 153.14). 


17.  Section  153.19  amends  and 
expands  upon  the  existirijg  regulation 
relating  to  level  of  trade  adjustments. 
The  new  provision  will  allow  an 
adjustment  for  discounts  based  on  level 
of  trade  considerations  offered  by  the 
producer  in  third  country  markets  if 
none  can  be  based  on  experience  in  the 
U.S.  market  because  sales  to  only  a 
single  level  of  trade  have  occurred  there. 
However,  the  adjustment  will  be 
allowed  only  if  the  volume  of  sales  in 
the  third  country  at  the  discoimted  price 
is  substantial  and  the  prices  in  the  third 
country  market  are  no  lower  than  prices 
in  the  home  market  at  the  same  level  of 
trade. 

18.  Section  153.20  amends  and 
expands  upon  the  present  provision 
relating  to  sales  at  varying  prices 
(§  153.16). 

19.  Section  153.21  replaces  without 
modification  the  present  section  relating 
to  shipments  from  intermediate 
countries  (§  153.17). 

20.  Section  153.22  amends  and 
clarifies  the  existing  regulation  relating 
to  the  treatment  of  transactions  between 
related  persons  (§  153.13).  It  permits  the 
use  of  such  transactions  if  the  prices  are 
consistent  with  prices  in  transactions 
between  unrelated  persons. 

21.  Section  153.23  is  a  new  provision. 

It  permits  the  Secretary  to  disregard 
insigniflcant  adjustments  affecting  the 
calculation  of  foreign  market  value. 
Individual  adjustments  of  less  than  0.33 
percent  and  cumulative  adjustments  of 
less  than  1.0  percent  may  be  disregarded 
unless  their  disallowance  would  have  d* 
signiflcant  impact  on  the  results  of  the 
calculations  to  be  made.  This  provision 
also  empowers  the  Secretary  to  use 
averaging  or  generally  accepted 
sampling  tec^iques  in  determining 
foreign  market  value.  It  will  be  used  to 
prevent  delays  in  the  proceedings  for 
reasons  which  do  not  significantly  alter 
the  results  of  such  proceedings. 

22.  Section  153.24  is  a  new  provision, 
applicable  to  the  fair  value  phase  of 
proceedings,  dealing  with  situations  in 
which,  in  the  markets  being  compared, 
pricing  behavior  runs  in  parallel.  If 
within  very  short  time  periods  prices  in 
the  two  markets  for  such  or  similar 
merchandise  are  aligned,  insigniflcant 
price  differences  may  be  disregarded  in 
determining  whether  sales  at  less  than 
fair  value  have  occurred  where,  because 
of  the  nature  of  the  markets  and  the 
merchandise  under  consideration,  such 
insignificant  price  differences  are 
inadvertent  or  unavoidable.  The  purpose 
of  the  provision  is  to  deal  with  cases  in 
which  prices  fluctuate  significantly 
within  a  period  of  investigation  in  both 
markets  and  the  customary  application 
of  weighted  averages  of  home  or  third 


country  sales  prices  in  determing  fair 
value  fails  to  reflect  accurately  the 
actual  existence  of  parallel,  non¬ 
dumping  pricing.  Suggestions  for 
alternative  procedures  to  deal  with  this 
phenomenon  are  particularly  solicited. 

Comments  and  suggestions  also  are 
invited  concerning  any  provisions  that 
may  be  desirable  to  deal  with  particular 
problems  associated  with  making 
determinations  in  connection  with  sales 
to  the  U.S.  on  a  consignment  basis. 

23.  Section  153.25  implements  the 
statutory  requirement  for  the 
development  of  a  record  by  the 
Secretary. 

24.  Section  153.26  is  a  new  provision 
which  sets  forth  the  manner  in  which  ex 
parte  meetings  with  decision-makers  are 
to  be  recorded  and  made  a  part  of  the 
record. 

25.  Sections  153.27, 153.28, 153.29  and 
153.31  set  forth  new  provisions  dealing 
with  the  treatment  of  confldential 
information.  Section  153.31  specifies  the 
types  of  information  exempt  from 
disclosure. 

26.  Section  153.30,  a  new  provision 
relating  to  the  limited  disclosure  of 
certain  confldential  information 
pursuant  to  protective  order,  provides 
the  mechanism  by  which  such 
information  may  be  released,  the 
conditions  attached  to  that  release,  and 
the  sanctions  for  the  breach  of  those 
conditions.  The  details  of  the 
mechanism  by  which  it  will  be 
'determined  whether  a  violation  of  a 
protective  order  has  occured  and  the 
most  appropriate  sanction  to  be  applied 
in  the  case  of  a  breach  are  still  imder 
consideration.  Regulations  governing 
these  procedures  will  be  published  in 
proposed  form  for  comment  at  a  later 
date. 

27.  Section  153.35  sets  forth  the 
procedures  by  which  an  investigation 
may  be  self-initiated  by  the  Secretary. 

28.  Section  153.36  amends  and 
expands  upon  the  existing  provisions 
concerning  initiation  in  response  to  a 
petition  (§S  153.26  and  153.27).  It  set 
forth  the  type  of  information  required  in 
a  petition  for  such  petition  to  be 
considered  as  being  in  acceptable  form. 
Section  153.37  establishes  the  time  limits 
and  notice  requirements  relating  to  the 
administering  authority's  determination 
respecting  the  sufficiency  of  a  petition. 

29.  Section  153.38  describes  the  time 
period  that  normally  will  be  investigated 
during  the  fair  value  phase  of  a 
proceeding  and  sets  forth  the  authority 
of  the  Customs  Service  to  require  the 
submission  of  information,  including 
cost  data,  relevant  to  that  period. 
Normally  no  less  than  60  percent  of  the 
dollar  value  of  exports  to  the  United 
States  from  each  country  subject  to  an 
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antidumping  investigation  shall  be 
examined.  Because  of  the  shortened 
time  limits  under  the  Act,  the  period  of 
investigation  has  been  changed; 
ordinarily,  it  will  run  from  150  days  prior 
to,  to  30  days  after,  the  frrst  day  of  the 
month  during  which  the  petition  was 
received  in  proper  form. 

30.  Section  153.39  (which  would 
replace  the  provisions  presently  set 
forth  in  S  153.32)  relates  to  preliminary 
antidumping  determinations.  It  sets  forth 
the  time  limits  for  making  such 
determinations  and  indicates  the 
information  to  be  contained  in  the  notice 
of  such  determinations.  The  section 
contains  provisions  relating  to  extending 
the  deadline  for  the  determination  when 
requested  by  the  petitioner  or  in 
“extraordinarily  complicated  cases”  and 
for  shortening  ^e  deadline  where 
written  irrevocable  waivers  of 
verification  are  furnished.  The  latter  will 
be  used  when  a  determination  is  made 
that  information  available  during  the 
first  60  days  of  an  investigation  is 
adequate  to  make  a  preliminary 
determination  and  the  petitioner  and 
other  domestic  parties  agree,  after 
disclosure  of  such  data,  to  waive 
verification  of  such  information. 

31.  Section  153.40  is  a  new  provision 
which  implements  the  statutory 
provision  for  a  90-day  retroactive 
suspension  of  liquidation  where  critical 
circumstances  are  determined  to  exist. 

32.  Section  153.41  sets  forth  new 
provisions  which  deal  with  the 
determination  of  an  antidumping 
proceeding  upon  withdrawal  of  the 
petition  and  upon  publication  of  any 
negative  Bnal  determination  by  either 
the  Secretary  or  the  U.S.  International 
Trade  Commission. 

33.  Section  153.42  provides  the 
procedures  for  suspending,  and 
conditions  upon  which  the  Secretary 
may  suspend,  an  investigation  prior  to  a 
final  determination  by  the  Secretary. 
Normally,  this  provision  is  limited  to 
cases  in  which  the  Secretary  accepts  an 
agreement  from  exporters  who  account 
for  no  less  than  85  percent  by  volume  of 
imports  of  the  subject  merchandise 
either  to  cease  exports  to  the  U.S.  within 
6  months  or  immediately  to  revise  their 
prices  to  eliminate  completely  any 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price.  However,  the 
section  also  details  the  additional 
requirements  that,  if  satisfied,  permit 
suspension  of  an  investigation  based  on 
acceptance  by  the  Secretary  of  an 
agreement  eliminating  the  injurious 
effect  of  imports  of  tjie  affected 
merchandise.  The  section  also  contains 
provisions  relating  to  the  International 
Trade  Commission’s  review  of 


agreements  to  eliminate  injurious  effect 
and  to  the  continuation  of  suspended 
investigations  upon  the  request  of 
exporters  accounting  for  a  significant 
proportion  of  exports  of  the 
merchandise,  the  petitioner,  or  any  other 
domestic  interested  party  then  party  to 
the  proceedings.  Section  153.43 
describes  the  consequences  which  may* 
follow  upon  the  intentional  violation  of 
an  agreement  which  is  the  basis  for  the 
suspension  of  an  investigation. 

34.  Section  153.44  (which  would 
replace  the  provisions  presently  set 
forth  in  §  §  153.36  and  153.37)  relates  to 
final  antidumping  determinations  by  the 
Secretary.  It  sets  forth  the  time  limits  for 
making  such  determinations  (normally 
and  where  an  extension  has  been 
granted)  and  indicates  the  information 
to  be  contained  in  the  notice  of  such 
determination,  including  that  necessary 
where  “critical  circumstances”  are 
found  to  exist.  The  section  also  provides 
for  the  disclosure  of  information 
promptly  after  the  preliminary 
determination  and  the  opportimity  to 
present  views  prior  to  the  final 
determination,  both  upon  request. 
Provision  also  is  made  for  the  automatic 
termination  of  a  proceeding  upon  a 
negative  final  determination  by  either 
the  Secretary  or  the  Commission. 

35.  Section  153.45  sets  forth  the 
procedure  by  which  a  firm  which  is  not 
exporting  merchandise  at  prices  below 
fair  value  may  be  excluded  from  an 
affirmative  preliminary  or  final 
determination  or  an  Antidumping  Duty 
Order.  In  order  to  be  so  excluded,  such 
firm  normally  must  submit  information 
on  100  percent  of  the  exports  in 
question,  whether  or  not  previously 
requested  by  the  Customers  Service,  and 
that  information  must  demonstrate  that 
sales  at  less  than  fair  value  have  not 
occurred. 

36.  Sections  153.46  and  153.47  provide, 
respectively,  for  the  submission  of 
written  views  and  for  procedures 
concerning  antidumping  hearings  during 
a  proceeding. 

37.  Section  153.48  sets  forth  the  time 
period  within  which  an  Antidumping 
Duty  Order  shall  be  issued,  the 
information  to  be  contained  in  the 
Order,  and  the  period  within  which 
assessments  shall  be  made.  Generally, 
estimated  antidumping  duties  are  to  be 
deposited  upon  entry  of  merchandise 
subject  to  an  Order.  The  time  limits  on 
assessment  are  new  and  are  designed  to 
promote  expeditious  submissions  and 
analysis  of  data  upon  which 
assessments  are  based,  thereby 
reducing  the  period  of  uncertainty  that 
prevails  during  the  suspension  of 
liquidation. 


38.  Section  153.49  permits  the 
Secretary  to  accept  the  posting  of  a 
bond  or  other  security  in  lieu  of  the 
deposit  of  estimated  duties  where  an 
early  determination  (within  90  days  of 
the  Order)  can  be  made  with  respect  to 
a  foreign  manufacturer,  producer,  or 
exporter  who  expeditiously  submits 
information  establishing  the  foreign 
market  value  and  the  United  States 
price  for  all  its  merchandise  described 
in  the  Antidumping  Duty  Order  entered 
after  the  affirmative  preliminary 
determination  (or  affirmative  final 
determination  where  the  preliminary 
was  negative).  The  amoimt  of  duty  so 
determined  during  the  period  shall  be 
the  basis  for  calculating  the  estimated 
antidumping  duty  payable  on  future 
entries  to  which  the  Order  is  applicable. 

39.  Section  153.50  provides  for 
adjustments  to  be  made  where  the 
estimated  antidumping  duty  differs  from 
diat  finally  determined  to  be  due. 

40.  Section  153.51  provides  for  the 
verification  of  information  used  in  a 
proceeding  and  for  publication  in  the 
Federal  Raster  of  the  means  by  which 
verification  was  made.  The  section 
contains  a  requirement  that  all 
responses  be  in  English  and  in  the  form 
requested,  and  it  clearly  indicates  that 
failure  to  supply  necessary  information 
or  to  permit  such  access  as  is  necessary 
during  the  verification  process  shall 
cause  the  Secretary  to  use  the  best 
information  otherwise  available. 

41.  Section  153.52  sets  forth  the  rate  of 
interest  to  be  paid  on  certain 
overpayments  and  underpayments  of 
estimated  duties  on  entries  made  after 
an  affirmative  final  determination  of 
injury  by  the  Commission. 

42.  Section  153.53  sets  forth  new 
provisions  for  the  annual  administrative 
review  of  determinations  and 
suspensions  of  investigations,  beginning 
on  the  anniversary  of  the  date  on  which 
an  Antidumping  Duty  Order  is 
published,  and  whenever  changed 
circumstances,  including  violation  of 
suspension  agreements,  are  alleged.  The 
period  within  which  responses  to 
questionnaires  must  be  submitted  is 
substantially  shortened  by  this  section. 
Provision  is  made  for  the  submission  of 
comments  and  requests  for  a  hearing 
prior  to  the.  revision  of  an  Order. 

43.  Section  153.54  provides  for  the 
revocation  of  an  Order  or  the 
termination  of  a  suspended  investigation 
where  there  have  been  no  entries,  or  no 
entries  for  which  the  foreign  market 
value  exceeded  the  United  States  price, 
for  a  period  of  three  successive  years. 

44.  Section  153.55  instructs  each 
district  director  of  Customs  to  suspend 
liquidation  on  merchandise  where 
appropriate  pursuant  to  statutory 
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authority  and  to  notify  appropriate 
parties  of  the  amount  of  estimated  or 
determined  antidumping  duty,  where 
relevant. 

45.  Section  153.56  details  the  action  to 
be  taken  by  the  administering  authority 
where  the  amount  of  any  antidumping 
duty  is,  or  will  be,  reimbursed  to  the 
importer,  by  the  manufacturer,  producer, 
seller  or  exporter,  either  directly  or 
indirectly.  This  section  amends  the 
existing  regulation  by  specifying  the 
current  Customs  practice  of  deducting 
any  such  reimbursement,  from  United 
States  price,  only  once.  Additionally,  the 
regulation  provides  for  a  presumption  of 
reimbursement  whenever  an  importer 
fails  to  file  the  required  certificate. 

46.  Section  153.57  describes  the 
manner  in  which  conversion  of 
currencies  will  be  made  and  the  efrect 
such  conversions  shall  have  on  the 
determination  of  the  amount  of  any 
difference  between  United  States^price 
and  fair  value  or  foreign  market  value. 

47.  Section  153.58  directs  that  entered 
value  wall  not  be  controlling  in 
determining  the  amount  of  antidumping 
duty  assessed. 

Authority 

The  authority  for  the  proposed 
amendments  is  R.S.  251,  as  amended  (19 
U.S.C.  66).  section  624,  46  Stat.  (19  U.S.C. 
1624),  and  the  Trade  Agreements  Act  of 
1979,  Pub.  L.  96-39,  Section  3(b).  93  Stat. 
148. 

Comments 

The  Customs  Service  invites  written 
comments  (in  triplicate)  from  all 
interested  parties  on  the  proposed 
amendments.  Prior  to  flnal  adoption  of 
the  proposed  regulations,  consideration 
will  be  given  to  all  relevant  data,  views 
or  arguments  submitted.  Comments 
submitted  will  be  available  for  public 
in.spection  in  accordance  with  §  103.8(b) 
of  the  Customs  Regulations  (19  CFR 
103.8(b))  during  regular  business  hours 
at  the  Regulations  and  Legal 
Publications  Division,  Headquarters, 

U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  D.C.  20229. 

Moreover,  an  open  conference  will  be 
held  on  November  5  and  6. 1979,  at  9:30 
a.m.  in  Room  4121  of  the  Main  Treasury 
Building.  1500  Pennsylvania  Avenue. 
NW..  Washington,  D.C.,  to  discuss  the 
proposed  amendments  to  these 
Regulations  and  those  relating  to 
countervailing  duties,  as  indicated  in  the 
Notice  published  concurrently  herewith. 

Drafting  Information 

The  principal  authors  of  this 
document  were  C.  Christopher  Parlin, 
Office  of  the  General  Coimsel, 
Department  of  the  Treasury,  and  James 


Lyons,  Office  of  the  Chief  Counsel,  U.S. 
Customs  Service.  However,  other 
personnel  in  the  Customs  Service  and 
the  Department  of  the  Treasury  assisted 
in  its  development. 

Regulations  Determined  To  Be 
SigniRcant 

In  a  directive  published  in  the  Federal 
Register  on  November  8, 1978  (43  FR 
52120),  implementing  Executive  Order 
12044,  “Improving  Government 
Regulations”,  the  Treasury  Department 
stated  that  it  considers  each  regulation 
or  amendment  to  an  existing  regulation 
published  in  the  Federal  Register  and 
codified  in  the  Gode  of  Federal 
Regulations  to  be  “significant”.  It  has 
been  determined  that  these  proposed 
regulations  meet  the  Treasui^ 
Department  criteria  in  the  directive  for  a 
“significant”  regulation. 

Proposed  Amendment 

Accordingly,  it  is  proposed  to  amend 
Part  153  of  ffie  Customs  Regulations  (19 
CFR  Part  153)  to  reflect  the  changes, 
necessitated  by  the  Trade  Agreements 
Act  of  1979,  set  forth  below. 

R.  E.  Chasen, 

Commissioner  of  Customs. 

Approved: 

Robert  H.  Mundheim, 

General  Counsel  of  the  Treasury. 

It  is  proposed  to  revise  Part  153  of 
Title  19  of  the  Code  of  Federal 
Regulations  to  read  as  set  forth  below: 

PART  153— ANTIDUMPING  DUTIES 

Sec. 

153.0  Scope. 

Subpart  A— Definitions 

153.1  Relationship  of  fair  value  to  foreign 
market  value. 

153.2  Definition  of  foreign  market  value. 

153.3  Foreign  market  value  based  on  price 
in  the  country  of  exportation. 

153.4  Foreign  market  value  where  sales  in 
the  country  of  exportation  are 
inadequate. 

153.5  Foreign  market  value  based  on  sales 
to  a  third  country. 

153.6  Foreign  market  value  determined  by 
constructed  value. 

153.7  Foreign  market  value  where  sales  are 
made  at  less  than  the  cost  of  production. 

153.8  Foreign  market  value  of  merchandise 
from  state-controlled-economy  countries. 

153.9  Foreign  market  value  based  on  sales 
in  a  third  country  by  a  related  company. 

153.10  Definition  of  United  States  price. 

153.11  Definitions  of  antidumping  duty 
"proceedings,”  "investigations," 
"determinations"  and  “orders". 

153.12  Other  definitions. 

153.13  Determination  of  foreign  market 
value. 

153.14  Differences  in  quantities. 

153.15  Differences  in  circumstances  of  sale. 


Sec. 

153.16  Differences  in  physical 
characteristics. 

153.17  Offering  price. 

153.18  Fictitious  sales. 

153.19  Level  of  trade. 

153.20  Sales  at  varying  prices. 

153.21  shipments  from  intermediate 
countries. 

153.22  Transactions  between  related 
persons. 

153JZ3  Disregarding  insignificant 
adjustments;  use  of  averaging  and 
sampling  techniques. 

153.24  Fair  value  price  comparisons  in 
markets  reflecting  parallel  pricing. 

Subpart  B— Access  to  Information 

153.25  Information  generally  available. 

153.26  £x  parte  meetings. 

153.27  NoncooHdential  treatment  of  certain 
submissions. 

153.28  Requests  for  confidential  treatment 
of  information. 

153.29  Standards  for  determining 
confidentiality  of  information. 

153.30  Limited  disclosure  of  certain 
confidential  information  under  a 
protective  order. 

153.31  Information  exempt  from  disclosure. 

Subpart  C — Antidumping  Procedures  and 
Determinations 

153.35  Procedures  for  self-initiation. 

153.36  Procedures  for  initiation  by  petition. 

153.37  Determination  of  sufficiency  of 
petition. 

153.38  Full-scale  investigation. 

153.39  Preliminary  determinations. 

153.40  Critical  circumstances 
determinations. 

153.41  Termination  of  investigation. 

153.42  Suspension  of  investigations. 

153.43  Violations  of  agreements. 

153.44  Final  determinations.  « 

153.45  Exclusions  of  particular  firms. 

153.46  Submission  of  information  and 
written  views. 

153.47  Hearings. 

153.48  Antidumping  duty  order. 

153.49  Security  in  lieu  of  estimated  duty 
pending  early  determination  of  duty. 

153.%  Differences  in  determined  and 
estimated  dumping  duties. 

153.51  Verification  of  information;  use  of 
best  information  available. 

153.52  Interest  on  certain  overpayments  and 
underpayments. 

153.53  Administrative  review  of 
determinations. 

153.54  Revocation  of  antidumping  duty 
order  and  termination  of  suspension. 

Subpart  D— Action  by  District  Director  of 

Customs 

153.55  Action  by  the  District  Director, 
suspension  of  liquidation. 

153.56  Reimbursements  of  dumping  duties. 

153.57  Conversion  of  currencies. 

153.58  Entered  value  not  controlling. 

Authority:  R.S.  251,  sec.  624,  46  Stat.  759, 

sec.  101,  76  Stat.  72;  5  U.S.C.  301, 19  U.S-C.  66. 

1624,  Gen  Hdnote,  11,  Tariff  Schedules  of  the 

United  States. 

§  153.0  Scope. 

This  part  sets  forth  procedures  and 
rules  applicable  to  proceedings  under 
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Title  VII  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673  et  seq.) 
(hereinafter  referred  to  as  “the  Act"), 
relating  to  the  imposition  of  antidumping 
duties.  Determinations  by  the  Secretary 
under  the  Act  shall  not  be  considered 
major  federal  actions  signiHcantly 
affecting  the  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42 
U.S.C.  4321  et  and  Executive  Order 
11514,  March  5, 1970,  as  amended  by 
Executive  Order  11991,  May  24, 1977; 
and  Executive  Order  12114,  January  9, 
1979. 

Subpart  A— Definitions 

§  153.1  Relationship  of  fair  value  to 
foreign  market  value. 

Fair  value,  used  during  the 
investigative  phase  of  a  proceeding,  is 
intended  to  be  an  estimate  of  foreign 
market  value.  Except  where  speciflcally 
noted,  all  references  in  this  subpart  to 
“foreign  market  value”  should  be 
considered  to  apply  to  “fair  value”  as 
well;  on  the  other  hand,  specific 
references  to  “fair  value”  in  this  subpart 
should  not  be  considered  to  refer  to 
“foreign  market  value.” 

§153.2  Definition  of  foreign  market  value. 

For  purposes  of  the  Act,  the  foreign 
market  value  of  imported  merchandise 
shall  be  determined  in  accordance  with 
§§  153.3  through  153.9. 

§  153.3  Foreign  market  value  based  on 
price  in  the  country  of  exportation. 

(a)  In  general.  (1)  The  foreign  market 
value  of  merchandise  imported  into  the 
United  States  shall  ordinarily  be 
determined  by  the  price,  at  the  time  of 
exportation  of  such  merchandise  to  the 
United  States,  at  which  such  or  similar 
merchandise  is  sold  or,  in  the  absence  of 
sales,  offered  for  sale  in  the  principal 
markets  of  the  country  from  which 
exported,  in  the  usual  wholesale 
quantities  and  in  the  ordinary  com^e  of 
trade  for  home  consumption,  plus,  when 
not  included  in  such  price,  the  cost  of  all 
containers  and  coverings  and  all  other 
costs,  charges,  and  expenses  incident  to 
placing  the  merchandise  in  condition 
packed  ready  for  shipment  to  the  United 
States,  except  that  in  the  case  of 
merchandise  purchased  or  agreed  to  be 
purchased  by  the  person  by  whom  or  for 
whose  account  the  merchandise  is 
imported,  prior  to  the  time  of 
importation,  the  foreign  market  value 
shall  be  ascertained  as  of  the  date  of 
such  purchase  or  agreement  to  purchase. 

(2)  In  determining  the  ordinary  course 
of  trade,  conditions  and  practices  which, 
for  a  reasonable  time  prior  to  the 
exportation  of  the  merchandise  which  is 
the  subject  of  an  investigation,  have 


been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  the  same  class  or  kind 
shall  be  applicable. 

(b)  Restricted  sales.  When  home 
market  sales  form  the  basis  of 
comparison  to  the  United  States  price, 
they  may  be  used  for  this  purpose 
whether  or  not  they  are  restricted, 
provided  however,  that  appropriate 
adjustment  for  the  home  market  price 
will  be  made  for  such  restrictions  that 
a^ect  the  value  of  the  merchandise  to 
the  purchaser. 

§  153.4  Foreign  market  value  where  sales 
in  the  country  of  exportation  are 
inadequate. 

(a)  In  general.  If  it  is  established,  in  a 
situation  other  than  that  provided  for  in 
§  153.9,  that  during  the  representative 
period  chosen  for  investigation  the 
quantity  of  such  or  similar  merchandise 
sold  for  consumption  in  the  country  of 
exportation  is  so  small  in  relation  to  the 
quantity  sold  for  exportation  to 
countries  other  than  the  United  States 
as  to  be  an  inadequate  basis  for 
determining  the  foreign  market  value  of 
the  merchandise  imported  into  the 
United  States,  the  foreign  market  value 
of  the  imported  merchandise  shall  be 
determined  either  by  reference  to  the 
price  at  which  such  or  similar 
merchandise  is  sold  or  offered  for  sale 
for  exportation  to  countries  other  than 
the  United  States  or  by  reference  to  its 
constructed  value. 

(b)  Preference  for  Third  Country 
Sales.  Foreign  market  value  based  on 
sales  to  a  third  country  generally  will  be 
preferred  to  foreign  market  value  based 
on  constructed  value  if  the  relevant 
information  is  available  and  can  be 
veriffed  within  the  time  required. 

§  153.5  Foreign  market  value  based  on 
sales  to  a  third  country. 

(a)  In  general.  Where  based  on  sales 
to  a  third  coimtry,  foreign  market  value 
shall  be  determined  by  the  price,  at  the 
time  of  exportation  of  the  merchandise 
imder  investigation,  at  which  such  or 
similar  merchandise  is  sold  or  offered 
for  sale  to  countries  other  than  the 
United  States,  plus,  when  not  included 
in  such  price,  the  cost  of  all  containers 
and  coverings  and  all  other  costs, 
charges,  and  expenses  incident  to 
placing  the  merchandise  in  condition 
packed  ready  for  shipment  to  the  United 
States,  except  that  in  the  case  of 
merchandise  purchased  or  agreed  to  be 
purchased  by  the  person  by  whom  or  for 
whose  account  the  merchandise  is 
imported,  prior  to  the  time  of 
importation,  the  foreign  market  value 
shall  be  ascertained  as  of  the  date  of 
such  purchase  or  agreement  to  purchase. 


(b)  Restricted  sales.  When  third 
country  sales  form  the  basis  of 
comparison  to  United  States  price,  they 
may  be  used  for  this  purpose  whether  or 
not  they  are  restricted:  Provided 
however.  That  appropriate  adjustment 
of  the  third  count^  price  will  be  made 
for  such  restrictions  that  affect  the  value 
of  the  merchandise  to  the  purchaser. 

(c)  The  third  country  selected  for  such 
purposes  will  generally  be  that  single 
country  meeting  the  first  of  the  following 
criteria:  (1)  The  product  exported  to 
such  country  has  a  greater  degree  of  * 
similarity  to  the  product  exported  to  the 
United  States  than  does  the  product 
exported  to  other  countries,  provided 
the  volume  of  sales  to  such  coimtry  is 
deemed  adequate;  (2)  the  volume  of 
sales  to  such  countiy  is  the  largest  sales 
volume  of  any  country  outside  the  home 
market  or  the  United  States;  and  (3)  the 
market  in  such  country  is,  in  terms  of 
organization  and  development,  most  like 
the  home  market. 

(d)  If  sales  to  a  single  coimtry  selected 
under  paragraph  (c)  of  this  section  do 
not  provide  an  adequate  sample,  sales 
to  additional  countries  selected  using 
such  criteria  may  be  aggregated. 

§  153.6  Foreign  market  value  determined 
by  constructed  value. 

(a)  Method  of  determining  constructed 
value.  Where  based  on  constructed 
value,  foreign  market  value  shall  be 
determined,  from  the  best  available 
information,  by  adding — 

(1)  The  cost  of  materials  (exclusive  of 
any  internal  tax  applicable  in  the 
country  of  exportation  directly  to  such 
materials  or  their  disposition,  but 
remitted  or  refunded  upon  the 
exportation  of  the  article  in  the 
production  of  which  such  materials  are 
used)  and  of  fabrication  or  other 
processing  of  any  kind  employed  in 
producing  such  or  similar  merchandise, 
at  a  time  preceding  the  date  of 
exportation  of  the  merchandise  under 
consideration,  which  would  ordinarily 
permit  the  production  of  that  particular 
merchandise  in  the  ordinary  course  of 
business; 

(2)  An  amount  for  general  expenses 
and  profit  equal  to  that  usually  reflected 
in  sales  of  merchandise  of  the  same 
general  class  or  kind  as  the  merchandise 
under  consideration  which  are  made  by 
producers  in  the  country  of  exportation, 
in  the  usual  wholesale  quantities  and  in 
the  ordinary  course  of  trade,  except  that 
the  amount  for  general  expenses  shall 
not  be  less  than  10  percent  of  the  cost  as 
defined  in  paragraph  (a)(1)  of  this 
section  and  the  amount  for  profit  shall 
not  be  less  than  8  percent  of  the  sum  of 
such  general  expenses  and  cost;  and 
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(3)  Hie  cost  of  all  containers  and 
coverings  of  whatever  nature,  and  all 
other  expenses  incidental  to  placing  die 
merchandise  under  consideration  in 
condition  packed  ready  for  shipment  to 
the  United  States. 

(b)  Transactions  with  related  parties. 
Direct  or  indirect  transactions  between 
related  parties  (as  dedned  in  section 
773(e)(3)  of  the  Act)  may  be  disregarded 
if,  in  the  case  of  any  element  of  value 
required  to  be  considered,  the  amount 
representing  that  element  does  not  fairly 
reflect  the  amount  usually  reflected  in 
sales  in  the  market  under  consideration 
of  the  merchandise  subject  of  the 
investigation.  If  a  transaction  is 
disregarded  under  the  preceding 
sentence  and  there  are  no  other 
transactions  available  for  consideration, 
the  determination  of  the  amount 
required  to  be  considered  shall  be  based 
on  the  best  evidence  available  as  to 
what  the  amount  would  have  been  if  the 
transaction  had  occurred  between  non- 
related  parties. 

§  153.7  Foreign  market  value  where  sales 
are  made  at  less  than  the  cost  of 
production. 

(a)  Method  for  determining  whether 
sales  are  at  less  than  cost.  Whenever 
the  Secretary  has  reasonable  grounds  to 
believe  or  suspect  that  the  price  at 
which  such  or  similar  merchandise  is 
sold  for  consumption  in  the  country  of 
exportation  as  determined  under  §  153.3, 
or  as  appropriate,  the  price  at  which 
such  or  similar  merchandise  is  sold  for 
exportation  to  countries  other  than  the 
United  States  as  determined  under 
§  153.5,  or  the  price  at  which  such  or 
similar  merchandise  is  sold  by  facilities 
outside  the  country  of  exportation  by  a 
related  company  as  determined  under 
§  153.9,  represents  a  price  which  is  less 
than  the  cost  of  producing  the 
merchandise,  the  Secretary  shall 
disregard  such  sales  in  the 
determination  of  foreign  market  value  if 
such  sales: 

(1)  Have  been  made  over  an  extended 
period  and  in  substantial  quantities,  and 

(2)  Are  not  at  prices  which  permit 
recovery  of  all  costs  within  a  reasonable 
period  in  the  normal  course  of  trade. 

Whenever  sales  are  disregarded  by 
virture  of  having  been  made  at  less  than 
the  cost  of  production,  and  the 
remaining  sales  in  the  home  market  or, 
as  appropriate,  to  third  countries  or  by 
facilities  outside  the  country  of 
exportation  by  a  related  company,  made 
at  not  less  than  the  cost  of  production, 
are  determined  to  be  inadequate  as  a 
basis  for  the  determination  of  foreign 
market  value,  the  Secretary  shall 
determine  foreign  maricet  value  on  the 
basis  of  the  constructed  value  as 


determined  under  §  153.6.  The  cost  of 
production  will  be  computed  on  the 
basis  of  the  best  available  information 
of  costs  of  materials,  labor  and  general 
expenses,  excluding  profit,  incurred  in 
producing  such  or  similar  merchandise. 

(b)  "Cost  of  production'  defined.  For 
the  purposes  of  this  section,  “the  cost  of 
production"  means  all  costs,  including 
both  variable  and  fixed  costs.  Variable 
costs,  such  as  of  raw  materials  and 
labor  used  to  make  the  merchandise 
sold  during  the  relevant  period,  will  be 
ascertained  for  such  period.  Fixed  costs, 
such  as  overhead,  interest  and 
depreciation  of  plant  and  equipment, 
will  be  allocated  to  units  of  merchandise 
produced  during  a  production  period 
considered  representative.  Such  period 
may  be  longer  then  the  period  of 
investigation  for  which  variable  costs 
are  determined.  Generally,  fixed  costs 
will  be  allocated  to  a  rate  of  capacity 
utilization  that  is  considered  "normal” 
in  the  investment  planning  period  of  the 
industry  affected.  This  period  generally 
will  be  one  year,  including  the  period  of 
investigation,  unless  the  investment 
planning  period  in  that  industry 
indicates  that  a  different  period  is 
appropriate. 

§  153.8  Foreign  market  value  of 
merchandise  from  state-controlled- 
economy  countries. 

(a)  In  general.  If,  on  the  basis  of  the 
information  available,  it  is  determined 
that  the  economy  of  the  country  from 
which  the  merchandise  is  exported  is 
state-controlled  to  an  extent  that  sales 
or  offers  of  sales  of  such  or  similar 
merchandise  in  that  country  or  to 
countries  other  than  the  United  States 
do  not  permit  a  determination  of  foreign 
market  value  under  §§  153.3, 153.5,  or 

§  153.9,  foreign  market  value  shall  be 
determined  on  the  basis  of  the  normal 
costs,  expenses,  and  profits  as  reflected 
by  either: 

(1)  The  prices,  determined  in 
accordance  with  §  153.3  or  §  153.5,  at 
which  similar  merchandise  produced  in 
a  non-state-controlled-economy  country 
or  countries  is  s61d  either:  (i)  For 
consumption  in  the  home  market  of  that 
country  or  countries,  or  (ii)  to  other 
countries,  including  the  United  States;  or 

(2)  The  contracted  value  of  such  a 
similar  merchandise  in  a  non-state- 
controlled-economy  country,  determined 
in  accordance  with  §  153.6. 

(b)  Comparability  of  economies.  (1) 
The  prices  as  determine  under 
paragraph  (a)(1)  of  this  section,  or  the 
constructed  value  as  determined  under 
paragraph  (a)(2)  of  this  section,  shall  be 
determined,  to  the  extent  possible,  from 
the  prices  or  costs  in  a  non-state- 
controlled-economy  country  or  countries 


at  a  stage  of  economic  development 
comparable  to  the  state-controlled- 
economy  countiy  from  which  the 
merchandise  is  exported.  Comparability 
of  economic  development  shall  be 
determined  from  generally  recognized 
criteria,  including  per  capita  gross 
national  product  and  infrastructure 
development  (particularly  in  the 
industry  producing  such  or  similar 
merchandise). 

(2)  If  no  non-state-controlled-economy 
country  of  conqiarable  economic 
development  can  be  identified,  then  the 
prices  or  constructed  value  as 
determined  from  another  non-state- 
controlled-economy  country  or  countries 
other  than  the  United  States  shall  be 
used,  suitably  adjusted  for  known 
differences  in  the  costs  of  material  and 
labor. 

(3)  If  neither  paragraph  (b)(1)  nor 
(b)(2)  of  this  section  provides  an 
adequate  basis  for  determining  the  price 
or  cons|ructed  value  of  such  a  similar 
merchandise,  then  the  prices  nr 
constructed  value,  as  determined  from 
the  sales  or  production  of  such  or 
similar  merchandise  in  the  United 
States,  shall  be  used. 

(c)  Use  of  constructed  value.  If  such  or 
similar  merchandise  is  not  produoed  in  a 
non-state-controlled-economy  coimtry 
which  is  concluded  to  benomparable  in 
terms  of  economic  development  to  the 
state-controlled-economy  country  from 
which  the  merchandise  is  exported,  the 
constructed  value  of  such  or  similar 
merchandise  may  be  determined  from 
the  costs  of  specific  objective 
components  or  factors  of  production 
incurred  in  producing  the  merchandise 
in  question,  including,  but  not  limited  to, 
hours  of  labor  required,  quantities  of 
raw  materials  employed,  and  amounts 
of  energy  consumed,  if  such  information 
is  obtained  from  the  producer  of  the 
merchandise  in  the  state-controlled- 
economy  country  under  investigation, 
and  verification  of  such  information  in 
the  state-controlled-economy  country  is 
concluded  to  the  satisfaction  of  the 
Secretary.  Such  components  or  factors 
shall  be  valued  and  such  values  verified 
in  a  non-state-controlled-economy 
country  determined  to  be  reasonably 
comparable  in  economic  development  to 
the  state-controlled-economy  country 
under  investigation.  To  the  values  thus 
obtained,  there  shall  be  added  an 
amount  for  general  expenses  and  profit, 
as  required  by  section  773(e)(1)(B)  of  the 
Act,  and  the  cost  of  all  containers  and 
coverings  and  other  expenses,  as 
required  by  section  773(e)(1)(C)  bf  the 
Act. 
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§  1S3.9  Foreign  market  value  based  on 
salea  in  a  third  country  by  a  related 
company. 

The  determination  of  foreign  market 
value  of  merchandise  sold  by  those 
multinational  corporations  described  in 
section  773(d)  of  the  Act  shall  be  made 
in  accordance  with  provisions  of  that 
section. 

§  153.10  Definition  of  United  States  price. 

(a)  In  General.  For  purposes  of  this 
part,  the  term  ‘‘United  States  price” 
means  the  purchase  price  or  the 
exporter's  sales  price  of  the 
merchandise  under  investigation,  as 
appropriate. 

(b)  Purchase  price.  (1)  “Purchase 
price"  means  the  price  at  which  the 
merchandise  under  investigation  is 
purchased,  or  agreed  to  be  purchased, 
prior  to  the  date  of  importation,  from  the 
manufacturer  or  producer  of  the 
merchandise  for  exportation  to  the 
United  States.  Appropriate  adjustments 
for  costs  and  expenses  under  paragraph 
(d)  of  this  section  shall  be  made  if  they 
are  not  reflected  in  the  price  paid  by  the 
person  by  whom,  or  for  whose  account, 
the  merchandise  is  imported. 

(2)  Whenever  purchase  price  is  used 
and  there  is  reason  to  believe  that  the 
price  to  the  person  by  whom  or  for 
whose  account  the  merchandise  is 
imported  does  not  reflect  the  costs  and 
expenses  incident  to  bringing  the 
merchandise  from  the  country  of 
exportation,  then  appropriate 
adjustments  for  such  costs  and  expenses 
shall  be  made  under  paragraph  (d)  of 
this  section. 

(c)  Exporter’s  sales  price.  “Exporter's 
sales  price”  means  the  price  at  which 
merchandise  under  investigation  is  sold 
or  agreed  to  be  sold  in  the  United  States, 
before  or  after  the  time  of  importation, 
by  or  for  the  account  of  the  exporter,  as 
adjusted  under  paragraphs  (d)  and  (e)  of 
this  section. 

(d)  Adjustments  to  purchase  price  and 
exporter’s  sales  price.  The  purchase 
price  and  the  exporter's  sales  price  shall 
be  adjusted  by  being — 

(1)  Increased  by — 

(i)  When  not  included  in  such  price, 
the  cost  of  all  containers  and  coverings 
and  all  other  costs,  charges,  and 
expenses  incident  to  placing  the 
merchandise  in  condition  packed  ready 
for  shipment  to  the  United  States; 

(ii)  The  amount  of  any  import  duties 

imposed  by  the  country  of  exportation 
which  have  been  rebated,  or  which  have 
not  been  collected,  by  reason  of  the 
exportation  of  the  merchandise  to  the 
United  States;  * 

(iii)  The  amount  of  any  taxes  imposed 
in  the  country  of  exportation  directly 
upon  the  exported  merchandise  or 


components  thereof,  which  have  been 
rebated,  or  which  have  not  been 
collected,  by  reason  of  the  exportation 
of  the  merchandise  to  the  United  States, 
but  only  to  the  extent  that  such  taxes 
are  added  to  or  included  in  the  price  of 
such  or  similar  merchandise  when  sold 
in  the  country  of  exportation;  and 
.  (iv)  The  amount  of  any  countervailing 
duty  imposed  on  the  merchandise  to 
offset  an  export  subsidy;  and 

(2)  Reduced  by — 

(i)  Except  as  provided  in  paragraph 
(d)(l)(iv]  of  this  section,  the  amount,  if 
any,  included  in  such  price,  attributable 
to  any  additional  costs,  charges,  and 
expenses,  and  United  States  import 
duties,  incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States; 
and 

(ii)  The  amount,  if  included  in  such  ' 
price,  of  any  export  tax,  duty,  or  other 
charge  imposed  by  the  country  of 
exportation  on  the  exportation  of  the 
merchandise  to  the  United  States  other 
than  an  export  tax,  duty,  or  other  charge 
described  in  section  771(6)(C)  of  the  Act. 

(e)  Additional  Adjustments  to 
Exporter’s  Sales  Price.  For  purposes  of 
this  section,  the  exporter's  sales  price 
shall  also  be  adjusted  by  being  reduced 
by  the  amount,  if  any,  of — 

(1)  Commissions  for  selling  in  the 
United  States  the  particular 
merchandise  under  consideration, 

(2)  Expenses  generally  incurred  by  or 
for  the  account  of  the  exporter  in  the 
United  States  in  selling  identical  or 
substantially  identical  merchandise,  and 
attributable  under  generally  accepted 
accounting  principles  to  the  particular 
merchandise  under  consideration;  and 

(3)  Any  increased  value  resulting  from 
a  process  of  manufacture  or  assembly 
performed  on  the  imported  merchandise 
after  the  importation  of  the  merchandise 
and  before  its  sale  to  a  person  who  is 
not  the  exporter  of  the  merchandise, 
which  value  generally  will  be 
determined  from  the  costs  of  material, 
labor  and  other  expenses  incurred  in 
such  manufacture  or  assembly. 

If  the  value  of  the  merchandise  as 
imported  into  the  United  States  is  less 
than  80  percent  of  the  price  at  which  the 
merchandise  is  sold  or  agreed  to  be  sold 
in  the  United  States  to  a  party  unrelated 
to  the  exporter,  such  increased  value 
shall  a)so  include  an  appropriate 
allocation  of  profit  to  such  material  or 
labor  used  or  services  performed  after 
importation  as  was  not  included  in  the 
value  of  the  merchandise  imported. 


8  153. 11  Definitions  of  antidumping  duty 
“proceedings,”  “investigations,” 
“determinations”  and  “orders.” 

(a)  A  “proceeding”  refers  to  that  time 
from  the  flling  of  a  petition  (or  self¬ 
initiation  under  section  732(a)  of  the 
Act)  until  the  publication  of  the  earliest 
of  (1)  a  notice  of  termination,  (2)  a 
negative  determination  that  has  the 
effect  of  terminating  the  administrative 
proceedings;  or  (3)  a  notice  of  revocation 
of  an  order. 

(b)  An  “investigation”  refers  to  that 
time  between  the  publication  of  a  notice 
of  initiation  and  the  publication  of  the 
earliest  of  (1)  a  notice  of  termination,  (2) 
a  negative  determination  that  has  the 
effect  of  terminating  the  administrative 
proceedings;  or  (3)  an  “Order”. 

(c)  A  “determination”  is  an  official 
decision  in  the  course  of  a  proceeding. 

(d)  An  “Order”  is  a  notice  issued 
following  flnal  determinations  of  sales 
at  less  than  fair  value  and  injury,  which 
provides  for  the  imposition  of 
antidumping  duties. 

S  153.12  Other  definitions. 

(a)  Country.  “Country”  shall  mean  a 
foreign  country,  a  political  subdivision, 
dependent  territory,  or  possession  of  a 
foreign  country. 

(b)  Industry.  “Industry”  means  the 
domestic  producers  as  a  whole  of  a  like 
product,  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the 
total  domestic  production  of  that 
product  in  accordance  with  section 
771(4)  of  the  Act. 

An  “industry”  may  also  consist  of 
domestic  producers  in  a  particular 
market  in  the  United  States  where  such 
producers  sell  all  or  almost  all  of  their 
production  of  the  like  product  in 
question  in  that  market  and  where  the 
demand  for  the  like  product  in  that 
market  is  not  supplied  to  any  substantial 
degree  by  producers  of  the  product 
located  elsewhere  in  the  United  States. 

(c)  Interested  Party.  “Interested 
party”  shall  mean — 

(1)  A  foreign  manufacturer,  producer, 
or  exporter,  or  the  United  States 
importer,  of  merchandise  which  is  the 
subject  of  an  investigation  under  this 
part  or  a  trade  or  business  association  a 
majority  of  .the  members  of  which  are 
importers  of  such  merchandise; 

(2)  The  government  of  a  country  in 
which  such  merchandise  is  produced  or 
manufactured; 

(3)  A  manufacturer,  producer,  or 
wholesaler  in  the  United  States  of  a  like 
product; 

(4)  A  certified  union  or  recognized 
union  or  group  of  workers  which  is 
representative  of  an  industry  engaged  in 
the  manufacture,  production,  or 


59750 


Federal  Register  /  Vol.  44,  No.  201  /  Tuesday,  October  16,  1979  /  Proposed  Rules 


wholesale  in  the  United  States  of  a  like 
product;  and 

(5)  A  trade  or  business  association,  a 
majority  of  whose  members 
manufacture,  produce,  or  wholesale  a 
like  product  in  the  United  States. 

(dj  Person.  “Person’’  shall  include  all 
“interested  parties”  as  well  as  other 
individuals,  enterprises  or  entities,  as 
appropriate  to  the  context. 

(e)  Secretary.  “Secretary”  shall  mean 
the  Secretary  of  the  Treasury,  unless 
such  functions  relative  to  this  part  are 
by  law  transferred  to  another 
Administering  Authority  under  the  Act, 
in  which  event,  it  shall  refer  to  such 
Administering  Authority. 

(f)  Commission.  “Commission”  shall 
mean  the  U.S.  International  Trade 
Commission. 

(g)  Customs  Service.  “Customs 
Service”  shall  mean  the  Customs 
Service  of  the  Treasury  Department, 
unless  the  functions  relative  to  this  part 
are  transferred  to  another  agency,  in 
which  event  it  will  refer  to  the  entity 
performing  such  functions  in  such 
agency, 

(h)  Department.  "Department”  shall 
mean  the  Treasury  Department  for  as 
long  as  the  Secretary  of  the  Treasury  is 
the  Administering  Authority  under  the 
Act  and  thereafter  shall  refer  to  the 
agency  or  department  of  which  the 
Administering  Authority  is  a  part. 

(i)  Party  to  the  Proceeding.  “Party  to 
the  proceeding”  shall  mean  (1)  the 
petitioner:  (2)  any  foreign  manufacturer, 
producer  and  exporter  of  the 
merchandise  subject  to  the 
investigation;  and  (3)  any  other 
interested  party,  within  the  meaning  of 
paragraph  (c)  of  this  section,  who 
informs  the  Secretary  in  writing  of  his 
intent  to  become  a  party  to  the 
proceeding. 

(j)  Generally  Accepted  Accounting 
Principles.  “Generally  accepted 
accounting  principles”  shall  mean  those 
accounting  principles  generally  applied 
and  consistently  followed  in  the  country 
in  question:  Provided,  That  the 
Secretary  may  apply  generally  accepted 
accounting  principles  of  the  United 
States,  if,  and  to  the  extent  that, 
generally  accepted  accounting  principles 
in  the  country  in  question,  (1)  do  not 
exist,  (2)  have  not  been  applied  by  the 
person  claiming  their  application,  or  (3) 
significantly  distort  the  presentation  of 
the  information  to  which  they  are 
applied. 

§153.13  Determination  of  foreign  market 
value. 

In  determining  foreign  market  value, 
the  criteria  in  §  §  153.14  through  153.23 
shall  apply.  The  party  who  alleges 
entitlement  to  any  adjustment  pursuant 


to  §§  153.14  through  153.19  shall  have 
the  burden  of  proof. 

§  153.14  Differences  in  quantities. 

(a)  In  genoral.  In  comparing  the 
United  States  price  with  such  applicable 
criteria  as  sales  or  ofiers,  on  which  a 
determination  of  foreign  market  value  is 
to  be  based,  comparisons  normally  will 
be  made  on  sales  of  comparable 
quantities  of  the  merchandise  under 
consideration.  Further,  reasonable 
allowances  will  be  made  for  differences 
in  quantities,  to  the  extent  that  it  is 
established  to  the  satisfaction  of  the 
Secretary  that  the  amount  of  any  price 
differential  is  wholly  or  partly  due  to 
such  differences  in  the  quantities  sold. 

In  determining  allowances  for 
differences  in  quantity,  consideration 
will  be  given,  among  other  things,  to  the 
practice  of  the  industry  in  the  country  of 
exportation  with  respect  to  affording  in 
the  home  market  (or  third  country 
markets,  where  sales  to  third  countries 
are  the  basis  for  comparison)  discounts 
for  quantity  sales  in  ^e  ordinary  course 
of  trade. 

(b)  Criteria  for  allowances. 
Allowances  for  price  discounts  based  on 
quantitative  differences  in  sales 
ordinarily  will  not  be  made  unless: 

(1)  Six  month  rule.  The  exporter 
during  the  six  months  prior  to  the  date 
when  the  question  of  dumping  was 
raised  or  presented  (or  during  such  other 
period  as  investigation  shows  is  more 
representative)  had  been  granting 
quantity  discounts  of  at  least  the  same 
magnitude  with  respect  to  20  percent  or 
more  of  such  or  similar  merchandise 
sold  in  the  home  market  (or  in  third 
country  markets  when  sales  to  third 
countries  are  the  basis  for  comparison) 
in  the  ordinary  course  of  trade;  or 

(2)  Cost  justification.  The  exporter  can 
demonstrate  that  the  discounts  are 
warranted  on  the  basis  of  savings  which 
are  specifically  attributable  to, the 
production  or  delivery  of  the  different 
quantities  involved. 

(3)  Use  in  determining  foreign  market 
value.  If  the  exporter  satisfies  the 
conditions  in  paragraph  (b)  of  this 
section,  the  price  of  such  or  similar 
merchandise  sold  at  a  discount  in  the 
home  market  (or  in  third  country 
markets  when  third  countries  are  basis 
for  comparison)  will  ordinarily  be  used 
as  the  basis  for  determining  the  foreign 
market  value  of  merchandise  for 
comparison  with  comparable  quantities 
sold  in  the  United  States.  If  the  exporter 
does  not  satisfy  the  conditions  in 
paragraph  (b)  of  this  section,  any  sales 
of  such  or  similar  merchandise  in  the 
home  market  (or  in  third  country 
markets  when  third  countries  are  the 
basis  for  comparison)  which  are  made  at 


a  discount  will  be  used  in  calculating  a 
weighted  average  in  accordance  with 
§  153.20. 

(c)  Price  lists.  In  determining  whether 
a  discount  has  been  given,  the  existence 
of  a  published  price  list  reflecting  such  a 
discount  will  not  be  controlling.  A  price 
list  ordinarily  will  be  accepted  only  if,  in 
the  line  of  trade  and  market  under 
consideration,  the  exporter 
demonstrates  fiiat  It  has  adhered  to  its 
price  list. 

§  153.15  Differences  in  circumstances  of 
saie.  ^ 

(a)  In  general.  In  comparing  the 
United  States  price  with  such  applicable 
criteria  as  sales  or  offers,  on  which  a 
determination  of  foreign  market  value  is 
to  be  based,  reasonable  allowances  will 
be  made  for  bona  fide  xlifferences  in  the 
circumstances  of  the  sales  compared,  to 
the  extent  that  it  is  established  to  the 
satisfaction  of  the  Secretary  that  the 
amount  of  any  price  differential  is 
wholly  or  partly  due  to  such  differences. 
Differences  in  circumstances  of  sale  for 
which  such  allowances  will  be  made  are 
limited,  in  general,  to  those 
circumstances  which  bear  a  direct 
relationship  to  the  sales  imder 
consideration. 

(b)  Examples.  Examples  of  di^erences 
in  circumstances  of  sale  for  which 
reasonable  allowances  genereilly  will  be 
made  are  those  involving  differences  in 
credit  terms,  guarantees,  warranties, 
technical  assistance,  servicing,  and  the 
assumption  by  a  seller  of  a  purchaser’s 
advertising  or  other  selling  costs. 
Reasonable  allowances  also  generally 
will  be  made  for  differences  in 
commissions  or  salaries  paid  to 
salesmen,  warehousing  expenses  and 
reserves  for  bad  debt  costs  (to  the 
extent  such  reserves  are  established  on 
the  basis  of  actual  experience). 
Allowances  generally  will  not  be  made 
for  differences  in  elements  of  overhead 
and  general  expenses,  including 
research  and  development  costs, 
advertising  and  other  selling  costs  of  a 
seller,  unless  such  costs  are  attributable 
to  a  later  sale  of  the  merchandise  by  a 
purchaser. 

(c)  Special  rule.  Notwithstanding  the 
criteria  for  adjustments  for  differences 
in  circumstances  of  sale  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section, 
reasonable  allowances  for  other  selling 
expenses  will  be  made  in  cases  where  a 
reasonable  allowance  is  made  for 
commissions  in  one  of  the  markets 
under  consideration  and  no  commission 
is  paid  in  the  other  market  under 
consideration,  the  amount  of  such 
allowance  being  limited  to  the  actual 
other  selling  expenses  incurred  in  the 
one  market,  or  the  total  amount  of  the 
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commission  allowed  in  such  other 
market,  whichever  is  less.  In  making 
comparisons  using  exporter’s  sales 
price,  reasonable  allowance  will  be 
made  for  all  actual  selling  expenses 
incurred  in  the  home  market  up  to  the 
amoimt  of  the  selling  expenses  incurred 
in  the  United  States  market. 

(d)  Determination  of  allowances.  In 
determining  the  amount  of  the 
reasonable  allowances  for  any 
differences  in  circumstances  of  sale,  the 
Secretary  will  be  guided  primarily  by 
the  cost  of  such  differences  to  the  seller, 
but,  where  appropriate,  he  may  also 
consider  the  effect  of  such  differences 
upon  the  market  value  of  the 
merchandise. 

§  153.16  Differences  in  physical 
characteristics. 

(a)  In  general  In  comparing  the 
United  States  price  with  the  selling  price 
in  the  home  market,  or  for  exportation  to 
countries  other  than  the  United  States  in 
the  case  of  similar  merchandise,  due 
allowance  shall  be  made  for  differences 
in  the  physical  characteristics  of  the 
merchandise  in  the  markets  being 
compared.  In  this  regard,  the  Secretary 
will  be  guided  primarily  by  the 
differences  in  cost  of  manufacture,  to 
the  extent  that  it  is  established  to  his 
satisfaction  that  the  amoimt  of  any  price 
differential  is  wholly  or  partly  due  to 
such  differences,  but,  when  appropriate, 
the  effect  of  such  differences  upon  the 
market  value  of  the  merchandise  may 
also  be  considered.  In  the  case  of 
merchandise  which  does  not  lend  itself 
to  comparison  with  other  merchandise 
for  the  purpose  of  this  section,  any 
method  reasonably  calculated  to  reflect 
the  impact  on  cost  or  value  of  any 
differences  in  the  merchandise  under 
consideration  may  be  used. 

(b)  Where  differences  account  for 
more  than  10  percent.  If  differences  in 
the  physical  characteristics  of  the 
merchandise  account  for  more  than  10 
percent  of  the  value  of  the  merchandise 
sold  at  a  lower  price,  an  appropriate 
allocation  of  any  proflt  realized  on  the 
sales  under  consideration  shall  also  be 
made  to  such  material  or  labor  used  or 
services  performed  in  creating  such 
differences. 

§  153.17  -Offering  price. 

In  determining  foreign  market  value, 
offers  generally  will  be  considered  only  * 
in  the  absence  of  sales.  An  offer,  the 
acceptance  of  which,  is  not  reasonably 
expected  shall  not  be  deemed  an  offer. 

§  153.18  Fictitious  sales. 

In  determining  foreign  market  value, 
no  pretended  sale  or  offer  for  sale,  and 
no  sale  or  offer  for  sale  intended  to 


establish  a  fictitious  market,  will  be 
taken  into  account.  < 

S  153.19  Level  of  trade. 

The  comparison  of  the  United  States 
price  with  the  applicable  price  in  the 
market  of  the  country  of  exportation  (or, 
as  the  case  may  be,  ^e  price  to  or  in 
third  country  markets)  generally  will  be 
made  at  the  same  commercial  level  of 
trade.  However,  if  it  is  found  that  the 
sales  of  the  merchandise  to  the  United 
States  or  in  the  applicable  foreign 
market  at  the  same  commercial  level  of 
trade  are  insufficient  in  number  to 
permit  an  adequate  comparison,  an 
adjustment  may  be  based,  in  order  of 
preference,  on  (a)  costs  directly  relating 
to  the  affected  sales  incurred  in  sales  to 
a  level  of  trade  in  one  market  that  are 
not  incurred  in  sales  to  a  different  level 
of  trade  in  the  other  market,  or  (b) 
discounts  based  on  level  of  trade 
considerations  offered  by  the  producer 
in  third  country  markets:  Provided,  That 
(1)  the  volume  of  sales  at  the  discounted 
price  is  substantial  and  (2)  the  price  in 
the  third  country  market  from  which  the 
discount  is  granted  is  no  lower  than 
prices  in  the  home  market  at  the  same 
level  of  trade. 

$  153.20  Sales  at  varying  prices. 

(a)  Where  the  prices  of  the  sales 
which  are  being  examined  for  a 
determination  of  fair  value  vary,  the 
determination  of  fair  value  will  normally 
be  based  upon  the  weighted  average  of 
all  the  sales  prices  used  to  determine 
fair  value:  provided,  however.  That 
where  appropriate  fair  value  will  be 
determined  in  accordance  with 

S  153.14(b)(3)  or  §  153.19  and  such  sales 
will  not  be  included  in  calculating  the 
fair  value  of  the  remaining  sales. 

(b)  If  not  less  than  80  percent  of  all 
sales  in  the  home  market  (or  to  third 
countries,  if  appropriate)  during  the 
period  of  investigation  were  made  at  the 
same  price,  wei^ted  averages  of  all 
sales  will  not  be  used  and  fair  value  will 
be  based  upon  the  sales  at  that  price 

(c)  If  the  provisions  of  paragraph  (b) 
of  this  section  do  not  apply  and 
weighted  averages  of  the  prices  are 
determined  to  be  inappropriate,  the 
Secretary  will  use  any  other  method  for 
determining  value  which  he  deems 
appropriate. 

(d)  No  sales  disregarded  pursuant  to 

§  153.7  shall  be  used  for  purposes  of  this 
section. 

S  153.21  Shipments  for  intermediate 
countries. 

If  the  merchandise  which  is  the 
subject  of  the  investigation  is  not 
imported  directly  from  the  country  of 
origin,  but  is  merely  transshipped 


through  the  country  of  shipment,  the 
price  at  which  such  or  similar 
merchandise  is  sold  in  the  country  of 
origin  will  be  used  in  the  determination 
of  foreign  market  value. 

S  153.22  Transactions  between  related 
persons. 

(a)  Sales  agencies.  If  such  or  similar 
merchandise  is  sold  or,  in  the  absence  of 
sales,  offered  for  sale  through  a  sales 
agency  or  other  organization  related  to 
the  seller  in  any  of  the  respects 
described  in  section  771(13)  of  the  Act, 
the  price  at  which  such  or  similar 
merdiandise  is  sold  or,  in  the  absence  of 
sales,  offered  for  sale  by  such  sales 
agency  or  other  organization  may  be 
used  in  the  determination  of  foreign 
market  value. 

(b)  Sales  to  related  persons.  If  such  or 
similar  merchandise  is  sold,  or  in  the 
absence  of  sales,  offered  for  sale  in  the 
home  market  or,  as  appropriate,  to  third 
countries,  to  a  person  related  to  the 
seller  of  the  merchandise  in  any  of  the 
respects  described  is  section  771(13)  of 
the  Act.  the  price  at  which  such  or 
similar  merchandise  is  sold  or,  in  the 
absence  of  sales,  offered  for  sale  to  such 
person  ordinarily  will  not  be  used  in  the 
determination  of  foreign  market  value 
unless  such  sales  are  demonistrated  to 
the  satisfaction  of  the  Secretary  to  be  at 
prices  comparable  to  those  at  which 
such  or  simliar  merchandise  is  sold  to 
persons  unrelated  to  the  seller. 

S  153.23  Disegarding  insignificant 
adjustments;  use  of  averaging  or  sampling 
techniques. 

(a)  Insignificant  adjustments.  In 
determining  the  adjustments  to  be  made 
to  foreign  market  value  pursuant  to 
S  S  153.14  to  153.22,  adjustments  which 
are  insignificant  in  relation  to  the  price 
or  value  of  the  affected  transactions 
may  be  disregarded.  Ordinarily, 
individual  adjustments  having  an  ad 
valorem  effect  of  less  than  0.33  percent 
or  any  group  of  adjustments  having  an 
ad  valorem  effect  of  less  than  1.0 
percent  will  be  disregarded.  For 
purposes  of  this  section,  the  groups  of 
adjustments  consist  of:  Differences  in 
the  quantities  sold,  difference  in 
circumstantces  of  sale,  differences  in  the 
physical  characteristics  of  the 
merchandise,  and  differences  in  the 
levels  of  trade  in  the  markets  being 
compared.  However,  even  when  any 
adjustment  or  group  of  adjustments  may 
be  disregarded  under  this  section,  such 
adjustment  or  group  of  adjustments  shall 
not  be  disregarded  if  it  is  determined 
that  such  disregarding  would 
significantly  affect  the  results  of  the 
calculations. 
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(b)  Averaging  or  sampling  techniques. 
The  Secretary  may  use  averaging  or 
generally  recognized  sampling 
techniques  in  determining  foreign 
market  value  in  any  proceeding  in  which 
either  a  significant  volume  of  sales  is 
involved  or  a  significant  number  of 
adjustments  to  prices  in  required. 

§  153.24  Fair  value  price  comparisons  in 
markets  reflecting  parallel  pricing. 

In  the  course  of  the  fair  value 
investigation,  in  comparing  United 
States  prices  with  prices  in  the  home 
country  or  in  one  or  more  third  countries 
to  determine  whether  sales  in  the  United 
States  have  been  made  at  less  than  fair 
value,  the  Secretary  may  consider 
whether,  during  the  period  of 
investigation,  die  United  States  prices  of 
the  imported  merchandise  were  at  all 
times  approximately  equal  to  the  prices 
at  which  such  or  similar  merchandise 
was  sold  in  the  home  country  or  third 
country  or  countries.  In  significant 
differences  between  prices  in  the 
markets  being  compared,  when  both 
prices  are  reasonably  proximate  in  time, 
will  be  disregarded  if  the  Secretary  is 
satisfied  from  the  nature  of  the 
merchandise  and  the  markets  under 
consideration  that  such  insignifidbnt 
price  differences  are  inadvertent  or 
unavoidable. 

Subpart  B — Access  to  Information 

§  153.25  information  generally  available. 

(a)  Duty  to  Maintain  Material  in 
Record.  The  Customs  Service  will 
maintain  the  official  record  of  all 
proceedings,  including  all  information 
submitted  or  collected  in  the  course  of  a 
proceeding.  The  record  will  contain 
three  types  of  materials  (see  Sec. 
516A{b){2)  of  the  Act): 

(1)  Materials  protected  from 
disclosure; 

(2)  Non-confidential  material 
submitted  by  any  person  other  than  an 
employee  or  officer  of  the  United  States 
Government;  and 

(3)  Non-confidential  and  non- 
privileged  material  submitted  or 
developed  by  an  employee  or  officer  of 
the  United  States  Government. 

With  respect  to  documents  prepared  by 
an  officer  or  employee  of  the  United 
States,  factual  matter,  as  distinguished 
from  recommendations  and  evaluations, 
contained  in  any  such  documents  will  be 
made  available  by  summary  or 
otherwise  on  the  same  basis  as 
information  contained  in  documents 
submitted  by  other  persons. 

(b)  Examination  and  copying  of 
information.  In  general,  all  information 
in  paragraphs  (a)(2)  and  (3)  of  this 
section  will  be  available  for  inspection 


or  copying  by  any  person  at  the  Customs 
Service  during  business  hours.  The  fees 
charged  for  providing  copies  of 
documents  shall  be  ^e  same  as  for 
providing  copies  of  documents  pursuant 
to  requests  made  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  (See  31 
CFR  1.6). 

(c)  Reports  of  Progress  of 
Investigation.  The  Customs  Service 
shall,  from  time  to  time  upon  request, 
inform  any  party  to  the  proceeding  of 
the  progress  of  an  investigation. 
Ordinarily,  no  such  report  shall  be 
provided  until  60  days  after  the  petition 
is  filed.  Such  progress  reports  shall  not 
contain  privileged  or  confidential 
information  and,  if  in  written  form,  shall 
be  included  in  the  official  record. 

(d)  Protection  of  the  Record.  Unless 
otherwise  ordered  in  a  particular  case 
by  the  Commissioner,  the  record  shall 
not  be  removed  fi-om  the  Customs 
Services.  A  certified  copy  of  such  record 
shall  be  made  available  to  any  court 
before  which  any  aspect  of  a  proceeding 
is  under  review,  with  appropriate 
safeguards  to  prevent  disclosure  of 
confidential  or  privileged  information 
that  may  be  included  therein. 

§  153.26  Ex  parte  meetings. 

A  written  memorandum  will  be 
prepared  of  any  ex  parte  meeting 
between  (a)  any  interested  party  or 
other  person  providing  factual 
information  material  to  a  determination 
in  the  proceeding  and  (b)  the  person  to 
whom  the  authority  to  make 
determinations  under  the  Act  has  been 
delegated  or  the  person  making  a  final 
recommendation  for  decision  to  such 
person,  presently  the  General  Counsel  ' 
or  the  Deputy  Assistant  Secretary 
(Tariff  Affairs),  respectively,  of  the 
Treasury  Department.  The  memorandum 
of  the  ex-parte  meeting  shall  include  the 
identity  of  the  persons  present  at  the 
meeting,  and  a  nonconfidential  summary 
of  the  matters  discussed  or  then 
submitted.  Such  memorandum  shall  be 
included  in  the  record  described  in 
§  153.25(a),  and  ordinarily  shall  be 
prepared  contemporaneously  with  such 
meeting. 

§  153.27  Nonconficlential  treatment  of 
certain  submissions. 

(a)  Any  information  submitted  in 
connection  with  a  proceeding  which  is 
not  designated  as  confidential  by  the 
person  submitting  it  shall  not  be  treated 
as  confidential. 

(b)  Any  confidential  information 
received  in  the  course  of  a  proceeding 
may  be  disclosed  or  released  if  it  is 
determined  to  be  in  a  form  which  cannot 
reasonably  be  associated  with,  or 


otherwise  used  to  identify,  the 
operations  of  a  particular  person. 

§  153.28  Requests  for  confidential 
treatment  of  information. 

[a]  Submission  and  contents  of 
requests.  Any  person  who  submits 
information  in  connection  with  a 
proceeding  may  request  that  such 
information,  or  any  specified  part 
thereof,  be  treated  as  confidential. 
Information  which  is  subject  to  such  a 
request  shall  be  set  forth  in  separate 
pages  and  each  such  page  shall  be 
clearly  marked  “Confidential  Treatment 
Requested."  Each  separate  request  for 
confidential  treatment  of  information, 
other  than  information  submitted  in 
confidence  by  a  foreign  government 
which  is  properly  classified  and 
exempted  from  disclosure  pursuant  to 
statute  or  Executive  Order,  shall  be 
accompanied  by  a  full  statement  of  the 
reason  or  reasons  why  the  submitting 
party  believes  that  each  piece  of 
information  subject  to  such  request  is 
entitled  to  confidential  treatment  within 
the  guidelines  set  forth  in  §  153.29 
below.  All  requests  for  confidential 
treatment  shall  be  accompanied  by  one 
of  the  following; 

(1)  A  summary  or  approximated 
presentation  of  all  information  which 
may  be  disclosed  to  the  public  and 
which  is  sufficiently  full  and  descriptive 
of  the  confidential  information. 
Generally,  data.in  numerical  form 
relating  to  prices  and  costs  of  individual 
firms  shall  be  considered  adequately 
summarized  (and  not  incapable  of 
summary)  if  presented  (or  capable  of 
being  presented)  in  terms  of  indices  or 
in  figures  within  10%  of  the  actual  figure; 

(2)  A  statement  by  the  person 
submitting  the  information  that  the 
information  is  not  susceptible  to  such  a 
summary  or  presentation,  accompanied 
by  a  full  statement  of  the  reasons 
supporting  this  conclusion;  or 

(3)  An  agreement  to  permit  disclosure 
under  protective  order,  accompanied  by 
a  brief  nonconfidential  statement 
describing  the  confidential  data 
submitted,  which  need  not  be  as 
detailed  as  the  summary  provided  under 
paragraph  (a)(1)  of  this  section.  - 

(b)  Return  of  information  as  a  result 
of  non-conforming  requests.  Any 
information  for  which  confidential 
treatment  is  requested  which  does  not 
conform  to  the  requirements  of 
paragraph  (a)  of  this  section  (including 
the  requirement  that  any  summary  or 
approximated  presentation  be 
sufficiently  full  and  descriptive)  may  be 
returned  to  the  submitting  person,  and 
not  considered  in  connection  with  the 
proceeding.  Information  so  returned  may 
be  submitted  with  a  new  request  for 
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confidential  treatment  which  complies 
with  the  requirements  of  this  section, 
and  %vlll  be  dealt  with  in  the  same 
manner  as  an  original  submission  of 
information  accompanied  by  a  request 
in  acceptable  form,  if  received  within 
the  time  for  the  original  submission. 
Belated  submissions  may  be  rejected. 

(c)  Consideration  of  requests.  A 
determination  «vill  be  made  upon  the 
receipt  of  information  for  which 
conBdential  treatment  is  requested, 
whether,  and  to  what  extent,  the  request 
for  confidential  treatment  shall  be 
granted  and  whether  claims  submitted 
under  paragraph  (a)(2)  of  this  section 
are  justified. 

(d)  Treatment  of  information.  If  a 
request  for  confidential  treatment  of 
information  is  granted,  the  information 
covered  thereby  will  not  be  made 
available  except  pursuant  to  $  153.30  for 
inspection  or  copying  by  any  person 
other  than  an  officer  or  employee  of  the 
United  States  Government  directly 
involved  with  carrying  out  the 
investigation  in  connection  with  which 
the  information  is  submitted,  or  by  a 
person  who  has  been  specifically 
authorized  to  receive  such  information 
by  the  person  who  requests  the 
confidential  treatment.  National  security 
information  shall  be  made  available 
only  to  the  extent,  and  under  the 
procedures,  provided  in  Executive  Order 
12065  of  June  28, 1978  (43  FR  28949)  or 
any  superseding  Order. 

Should  it  be  determined  that  any  part  of 
the  material  for  which  confidentid 
treatment  has  been  requested  should  be 
made  available  in  whole  or  in  part,  or 
that  information  claimed  not  be 
susceptible  to  a  summary  is  in  fact 
capable  of  such  treatment  the  person 
submitting  the  information  will  be  so 
notified.  Unless  the  person  submitting 
the  information  thereafter  agrees  that 
the  information  (including  any 
summarized  or  approximated 
presentation  thereof)  may  be  treated  as 
non-confidential  information,  or 
provides  a  summary  of  matters  found  to 
be  capable  of  such  treatment,  such 
information  (including  any  summarized 
or  approximated  presentation  thereof) 
shall  be  returned  to  the  submitting 
person  and  not  considered  in  the 
proceeding. 

S  153.20  Standards  for  determining 
confidentiality  of  information. 

(a)  In  general.  Information  ordinarily 
will  be  considered  to  be  privileged  or 
confidential  only  if  its  disclosure  would 
by  likely: 

(1)  To  cause  substantial  harm  to  the 
competitive  position  of  the  person 
submitting  the  information; 


(2)  To  have  a  substantial  adverse 
effect  upon  the  person  supplying  the 
information  or  upon  the  person  from 
whom  the  information  was  obtained;  or 

(3)  To  impair  the  ability  of  the  United 
States  Government  to  obtain  in  the 
future  necessary  information,  not 
required  by  law  to  be  provided,  from  the 
same  person  or  others  similarly  situated. 

(b)  Information  ordinarily  regarded  as 
appropriate  for  disclosure.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
information  ordinarily  will  be  regarded 
as  appropriate  for  disclosure  if  it  relates 
to: 

(1)  Prices,  market  conditions,  terms  of 
sale  or  similar  information  that  is 
published  or  otherwise  available  to  the 
public;  or 

(2)  Laws,  regulations.  Executive 
Oilers,  or  other  official  documents 
which  are  published  in  the  country  by 
which  adopted,  as  well  as  translations 
thereof. 

(c)  Information  ordinarily  regarded  as 
privileged  or  confidential.  Information 
will  ordinarily  be  regarded  as  privileged 
or  confident!^  if  its  disclosure  would 
disclose: 

(1)  Business  or  trade  secrets; 

(2)  Production  costs; 

(3)  Distribution  costs; 

(4)  Prices  of  actual  transactions  or 
offers; 

(5)  The  names  of  particular  customers 
or  suppliers;  or 

(6)  The  names  of  particular  persons 
from  whom  confidential  information 
was  obtained,  if  nondisclosure  of  the 
names  has  been  requested  and 
approved  by  the  Secretary. 

S  153.30  Limitod  disclosure  of  certain 
confidential  Information  under  a  protective 
order. 

(a)  In  general.  Upon  receipt  of  an 
application  from  an  attorney  or  other 
representative  of  an  interested  party 
which  describes  with  particularity  the 
information  requested,  sets  forth  the 
reasons  for  the  requests,  and  indicates 
the  procedures  to  be  followed  to  avoid 
unauthorized  disclosure  of  the 
information  requested,  any  confidential 
information,  including  some  or  all  of  the 
information  described  in  S  153.29(c), 
may  be  made  available  to  such  person 
under  a  protective  order  as  described  in 
paragraph  (b)  of  this  section.  Forms  for 
submitting  requests  for  disclosure 
pursuant  to  a  protective  order 
incorporating  the  terms  of  this 
regulation  may  be  adopted  from  time  to 
time. 

In  determining  whether  to  release 
information  under  a  protective  order, 
account  shall  be  taken  of  the  probable 
effectiveness  of  the  sanctions  described 


under  (c),  or  other  sanctions  as  may  be 
prescribed  for  breach  of  the  order. 

(b)  Protective  Order.  The  protective 
order  under  which  information  is  made 
available  to  the  representative  of  an 
interested  party  shall  require  that 
representative  to  submit  a  personal 
sworn  statement  that  he  will: 

(1)  Not  divulge  any  of  the  information 
so  obtained  and  not  otherwise  available 
to  him  to  any  other  person  other  than: 

(1)  Personnel  of  agencies  of  the  United 
States  Government  directly  responsible 
for  conducting  the  proceeduig  in 
question  who  are  involved  in  such 
proceeding: 

(ii)  The  party  from  whom  the 
information  was  obtained; 

(iii)  An  attorney  in  good  standing 
employed  on  behalf  of  the  party 
requesting  the  disclosure  who  has 
furnished  an  appropriate,  similar 
statement;  or 

(iv)  Those  persons  employed  by  or 
supervised  by  the  representative  having 
a  need  therefore  in  connection  with 
preparing  oral  or  written  statements  in 
the  proceeding,  who  shall  have 
furnished  a  similar  statement; 

(2)  Use  such  information  solely  for  the 
purposes  of  the  proceeding  then  in 
progress; 

(3)  Not  consult  with  any  person  other 
than  a  person  described  in  paragraph 
(b)(1)  of  this  section  concerning  such 
confidential  information  without  first 
obtaining  the  approval  of  the  Customs 
Service  and  the  party  or  the  attorney  for 
the  party  from  whom  such  confidential 
information  was  obtained; 

(4)  Take  adequate  precautions  to 
ensure  the  security  of  the  confidential 
materials  and  the  information  contained 
therein  subject  to  the  protective  order, 
and 

(5)  Promptly  report  any  breach  of  such 
agreement  to  the  Secretary. 

(c)  Acknowledgement  of  sanctions  for 
breach  of  protective  order.  The  sworn 
statement  referred  to  in  paragraph  (b)  of 
this  section  shall  include  an 
acknowledgment  by  the  person 
providing  it  that  breach  thereof: 

(1)  May  subject  to  disbarment  from 
practice  before  any  constituent  agency 
of  the  Department  for  up  to  seven  years 
following  publication  of  a  determination 
that  the  order  has  been  breached — 

(1)  The  person  submitting  the 
statement 

(ii)  Any  firm  of  which  such  person  is  a 
partner,  associate,  or  employee;  and 

(iii)  Such  person’s  partners, 
associates,  employer  and  employees: 

(2)  Shall  in  the  case  of  an  attorney, 
lead  to  referral  of  such  breach  to  the 
ethics  panel  of  the  appropriate  bar 
associations;  and 
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(3)  Shall  subject  the  offender  and  the 
party  he  represents  to  such  other 
administrative  sanctions  as  are 
determined  to  be  appropriate,  including 
striking  from  the  record  any  information 
or  briefs  submitted  by,  or  on  behalf  of, 
the  party  represented  by  the  offender, 
terminating  any  investigation  then  in 
progress,  or  revoking  any  Order  then  in 
effect. 

(d)  Final  disposition  of  materials 
released  under  protective  order.  Upon 
completion  of  a  proceeding,  or  at  such 
earlier  date  as  may  be  determined 
appropriate  for  particular  data,  the 
security  of  conHdential  information  shall 
be  protected  by  the  return  of  all  copies 
of  materials  released  to  representatives 
of  parties  pursuant  to  this  section 
accompanied  by  a  certificate  fix)m  the 
attorney  or  representative  to  whom  the 
material  was  delivered  or  disclosed  and 
each  person  specified  in  paragraph 
(b)(1)  (iii)  or  (iv)  of  this  section,  attesting 
to  his  personal,  good  faith  effort  to 
determine  that  no  other  copies  of  such 
material  have  been  made  available  to  or 
retained  by  the  party  he  represents  or 
any  other  person  to  whom  disclosure 
was  not  specifically  authorized. 

(e)  Sanctions  for  breach  of  protective 
order.  The  Secretary  shall  determine 
whether  any  person  has  violated  a 
protective  order,  and,  as  a  sanction, 
may: 

(1)  Bar  any  such  person  and  any  firm 
of  which  such  person  is  a  partner, 
associate,  or  employee,  or  any  partner, 
associate,  employer,  or  employee  of 
such  person,  fiom  representing  any 
other  person's  interest  before  any 
constituent  agency  of  the  Department  in 
any  capacity  for  a  period  of  up  to  seven 
years  from  the  date  of  publication  in  the 
Federal  Register  of  a  notice  that  the 
existence  of  a  breach  has  been 
determined  to  exist; 

(2)  In  the  case  of  a  violation  of  this 
section  by  an  attorney,  refer  such 
breach  to  the  ethics  panel  of  the 
appropriate  bar  associations;  and 

(3)  Subject  the  offender  and  the  party 
he  represents  to  such  other 
administrative  sanctions,  as  are 
determined  by  the  Secretary  to  be 
appropriate,  including  striking  from  the 
record  any  information  or  briefs 
submitted  by,  or  on  behalf  of,  the  party 
represented  by  the  o^ender,  terminating 
any  investigation  then  in  progress,  or 
revoking  any  Order  then  in  effect. 

Any  person  to  whom  such  sanction  is 
proposed  to  be  applied  shall  be  afforded 
a  reasonable  opportunity  to  be  heard 
before  the  determination  is  made. 


§  153.31  Information  exempt  from 
disclosure. 

Information  which  might  otherwise  be 
available  imder  this  subpart  shall  be 
exempt  from  disclosure  if  it  relates  to 
any  matter  which  is  required  to  be  kept 
confidential  pursuant  to  privilege, 
statute  or  Executive  Order.  This 
includes  classified  information  received 
fi'om  a  foreign  government  which  is 
restricted  fi^m  disclosime  pursuant  to 
Executive  Orders  No.  11652  of  March  8, 
1972  (37  FR  3782)  and  12065  of  June  28, 
1978  (43  FR  28949)  (see  31  CFR  2.6). 

Subpart  C— Antidumping  Procedures 
and  Determinations 

§  153.35  Procedures  for  self-initiation. 

Whenever  the  Secretary  determines, 
from  information  available  to  him,  that 
an  antidumping  investigation  is 
warranted  into  the  question  of  whether 
the  antidumping  duty  imposed  by 
section  731  of  the  Act  should  be  imposed 
with  respect  to  a  particular  class  or  kind 
of  merchandise  imported  into  the  United 
States,  he  shall,  after  consultation  with 
the  signatory  or  signatories  to  the 
Agreement  on  Antidumping  which  may 
be  affected  by  any  affirmative 
determination,  publish  in  the  Federal 
Register  a  “Notice  of  Initiation  of 
Antidumping  Investigation.'*  The  Notice 
will  include: 

(a)  A  description  of  the  merchandise 
involved; 

(b)  The  name  of  the  country  of 
exportation  to  the  United  States  and,  if 
the  merchandise  is  produced  in  a 
country  other  than  that  fit)m  which  it  is 
exported,  the  name  of  the  country  in 
which  the  merchandise  is  produced;  and 

(c)  A  summary  of  the  information 
received  that  would,  if  found  to  be 
accurate,  require  the  imposition  of 
antidumping  duties  pursuant  to  section 
731  of  the  Act. 

Upon  initiation  of  the  investigation,  the 
Commission  will  be  notified  promptly 
and  will  be  provided  with  such 
information  as  is  available  relating  to 
the  matter  under  investigation,  including 
any  available  information  on  the 
amount  by  which  the  foreign  market 
value  exceeds  United  States  price  and 
the  volume  of  trade. 

§  153.36  Procedures  for  initiation  by 
petition. 

(a)  Contents  of  petition.  Any 
interested  party,  as  defined  in 
subparagraph  (C),  (D),  or  (E)  of  section 
771(9)  of  the  Act,  who  has  reason  to 
believe  that  merchandise  imported  into 
the  United  States  is  being,  or  is  likely  to 
be,  sold  at  less  than  fair  value,  by 
reason  of  which  an  industry  in  the 
United  States  is  being  or  is  likely  to  be 


materially  injiu-ed  or  its  establishment  is 
being  materially  retarded,  may  file  a 
petition  on  behalf  of  an  industry 
pursuant  to  section  731  of  the  Act  with 
the  Commissioner  of  Customs,  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20229,  requesting  the  imposition  of 
additional  duties  in  an  amount  equal  to 
the  amoimt  by  which  the  foreign  market 
value  exceeds  the  United  States  price. 
The  petition  shall  contain,  or  be 
accompanied  by,  information,  to  the 
extent  reasonablly  available  to  the 
petitioner,  in  substantially  the  following 
form: 

(1)  The  name  and  address  of  the 
petitioner  and  any  other  person,  firm,  or 
association  the  petitioner  represents,  if 
appropriate; 

(2)  'The  industry  on  whose  behalf  the 
petition  is  filed; 

(3)  A  statement  indicating  whether  the 
applicant  has  filed,  or  is  filing,  for 
import  relief  pursuant  to  section  201  of 
the  Trade  Act  of  1974  (19  U.S.C.  2251),  or 
has  initiated  proceedings  pursuant  to 
sections  337  or  702  of  the  Act  (19  U.S.C. 
1337, 1671a),  section  232  of  the  Trade 
Expansion  Act  of  1962  (19  U.S.C.  1862), 
or  section  301  of  the  Trade  Act  of  1974 
(19  U.S.C.  2411); 

(4)  A  detailed  description  of  the 
imported  merchandise,  including  its 
technical  characteristics  and  uses,  and, 
where  appropriate,  its  tariff 
classification  under  the  Tariff  Schedules 
of  the  United  States; 

(5)  The  name  of  the  coimtry  or 
countries  finm  which  the  merchandise  is 
being,  or  is  likely  to  be  exported  to  the 
United  States  and,  if  the  merchandise  is 
produced  in  a  country  other  than  that 
fi'om  which  it  is  exported,  the  name  of 
the  country  in  which  it  is  produced; 

(6)  The  names  and  addresses  of  all 
known  foreign  enterprises  believed  to  be 
manufacturing,  producing  or  exporting 
the  merchandise  in  question; 

(7)  All  pertinent  facts  as  to  the  price  at 
which  the  foreign  merchandise  is  sold  or 
offered  for  sale  in  the  United  States  and 
in  the  home  market  in  which  produced 
or  from  which  exported,  including 
information  concerning  transportation 
and  insurance  charges,  and  if 
appropriate,  information  regarding  sales 
in  third  coimtries  or  the  cost  of 
producing  the  merchandise.  Petitioners 
unable  to  furnish  information  on  foreign 
sales  or  costs  may  present  information 
concerning  U.S.  domestic  producer's 
costs  adjusted  for  differences  in  the 
foreign  coimtry  in  question  fi'om 
information  publicly  available; 

(8)  If  the  merchandise  is  being 
exported  firom  a  country  which  is 
considered  to  be  a  state-controlled- 
economy-country,  any  information 
pertaining  to  the  price  op  prices  at  which 
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such  or  similar  merchandise  of  a  non- 
stat'e-controlled-economy-country  or 
countries,  considered  to  be  comparable 
in  terms  of  economic  development  to  the 
state-controlled-economy-country,  is 
sold  for  consumption  in  the  home 
market  of  that  country  or  countries  or  to 
other  countries  (including  the  United 
States),  or  the  construct^  value  of  such 
or  similar  merchandise  in  a  non-state- 
controlled-economy-country,  determined 
in  accordance  with  §  153.8; 

(9)  Any  evidence  which  would  tend  to 
indicate  that  some  or  ail  of  the  sales  in 
the  home  maricet  are  being  made  at  a 
price  which  does  not  reflect  the  cost  of 
production  of  the  merchandise,  and  the 
circumstances  under  which  such  sales 
are  made: 

(10)  The  volume  and  value  of  imports 
of  the  merchandise  from  the  coimtry  in 
question  in  the  most  recent  two-year 
period,  and  also  other  periods  if  the 
petitioner  believes  su(^  other  periods  to 
be  more  representative,  or,  if  the 
merchandise  is  not  presently  imported 
into  the  United  States  or  is  not  imported 
in  significant  quantities,  information  as 
to  the  likelihood  of  its  importation; 

(11)  The  names  and  addresses  of 
enterprises  believed  to  be  importing  the 
merchandise: 

(12)  The  names  and  addresses  of  other 
enterprises  in  the  United  States  engaged 
in  the  production,  manufacture  or  sale  of 
like  merchandise.  If  numerous, 
information  need  not  be  provided  with 
respect  to  any  enterprises  that 
accounted  for  less  than  2  percent  of 
domestic  production,  manufacture  or 
sale  of  such  merchandise  during  the 
most  recent  12-month  period; 

(13)  Information  concerning  the 
material  injury  to,  or  threat  thereof,  or 
the  material  retardation  of  the 
establishment  of,  a  United  States 
industry  by  reason  of  the  imported 
merchandise  alleged  to  be  sold  at  less 
than  fair  value  including  information,  to 
the  extent  relevant,  on  the  factors  to  be 
considered  by  the  Commission 
enumerated  in  section  771(7]  of  the  Act; 
and 

(14)  If  “critical  circumstances”  are 
alleged,  information  should  be 
presented — (i)  as  to  a  history  of  dumping 
or  (ii)  that  the  importer  knew  or  should 
have  known  the  exporter  was  selling  at 
less  than  fair  value,  and  (iii)  that  injury 
which  is  difficult  to  repair  is  caused  by 
reason  of  massive  imports  in  a  relatively 
short  period. 

Forms  for  the  submission  of  petitions 
may  be  adopted  from  time  to  time.  The 
use  of  such  forms  shall  not  be 
mandatory.  Provided,  The  information 
required  ffiereby  and  reasonably 


available  to  the  petitioner  is  otherwise 
included  in  the  petition. 

(b)  Translations  to  English.  Unless 
such  requirement  is  waived  in  individual 
cases,  any  information  submitted  in  the 
petition  or  in  support  thereof,  which  is  in 
a  foreign  language,  must  be 
accompanied  by  an  English  translation. 

(c)  Simultaneous  Piling  with 
Commission.  The  Petitioner  shall  file  a 
copy  of  the  petition  with  the 
Commission  on  the  same  day  as  the 
petition  is  filed  with  the  Commissioner 
of  Customs  and  shall  so  certify  in 
submitting  the  petition  to  the 
Commissioner. 

(d)  Confidentiality  of  Information. 

Any  petition  which  contains  information 
for  which  confidential  treatment  has 
been  requested  and  which  is  essential  to 
support  the  petition  will  not  be 
considered  to  have  been  received  in 
acceptable  form  unless  the  requirements 
of  section  153.28(a]  are  met 

(e)  Amendment  of  Petition.  Upon 
timely  receipt  of  additional  information, 
the  Secretary  shall  allow  amendment  of 
the  petition.  Any  such  amendments  must 
be  filed  with  the  Commission  on  the 
same  day  as  they  are  filed  with  the 
Commissioner  of  Customs. 

'  (f)  Form  and  Number  of  Copies.  The 
petition  and,  to  the  extent  feasible,  all 
supporting  information,  shall  be 
submitted  on  letter-size  paper,  double 
spaced,  typewritten  or  printed,  in  10 
copies. 

(g)  Notification  of  Affected  Country’s 
Representative.  Upon  receipt  of  a 
petition,  a  copy  thereof  shall  promptly 
be  delivered  to  a  representative  in 
Washington,  D.C.  of  the  affected  country 
or  coimtries  in  which  merchandise 
subject  to  the  investigation  is 
manufactured  or  produced  or  from 
which  it  is  exported. 

S  153.37  Determination  of  sufficiency  of 
petitiort. 

(a)  Determination  of  Sufficiency. 
Wit^  20  days  after  ^ving  received  a 
petition,  a  determination  shall  be  made 
whether  the  petition  properly  alleges  the 
basis  on  which  antidumping  duties  may 
be  imposed  under  section  731  of  the  Act. 

(b)  Notice.  If  a  petition  properly 
alleges  the  basis  on  which  antidumping 
duties  may  be  imposed,  an  investigation 
shall  be  initiated  and  a  notice  of 
"Initiation  of  Antidumping 
Investigation”  shall  be  published  in  the 
Federal  Register.  Unless  otherwise 
stated  in  the  notice,  the  investigation 
will  relate  to  all  merchandise  of  the 
class  or  kind  in  question  fit)m  the 
exporting  country.  The  notice  shall 
in^cate  that  information  sufficient  to 
allege  the  basis  on  which  antidumping 
duties  may  be  imposed  has  been 


received,  and  it  shall  include  the  name 
of  the  petitioner  and  of  the  industry  on 
whose  behalf  the  petition  was  filed,  the 
date  on  which  information  in  an 
acceptable  form  was  received,  a 
description  of  the  merchandise  involved 
(which  shall  be  based  on  consultation 
between  the  Secretary  and  the 
Commission),  the  country  of 
exportation,  and  a  summary  of  the 
information  received. 

(c)  Insufficiency  of  Petition.  If  it  is 
determined  that  a  petition  does  not 
properly  allege  the  basis  on  which 
antidiimping  duties  may  be  imposed,  the 
petition  shall  be  dismissed  and  the 
proceeding  terminated.  The  petitioner 
shall  be  notified  in  writing  of  the 
reasons  for  dismissal,  and  a  notice  of 
“Dismissal  of  Antidumping  Petition" 
shall  be  published  in  the  Federal 
Register,  which  shall  summarize  the 
reasons  for  dismissal  of  the  petition. 

(d)  Notice  to  Commission.  A  copy  of 
any  determination  heretmder  shall  be 
furnished  promptly  to  the  Commission. 

If  the  investigation  is  initiated,  such 
information  as  has  been  received 
relating  to  the  matter  under 
investigation  shall  be  made  available  to 
the  Commission  pursuant  to  the 
procedures  developed  under  $  153.39(f). 

S  153.38  Full-scale  Investigation. 

Upon  publication  of  the  notice  of 
“Initiation  of  Antidumping 
Investigation,”  the  Commissioner  of 
Customs  shall  proceed  promptly  to 
obtain  such  information  as  may  be 
necessary  to  enable  the  Secretary  to 
make  preliminary  and  final 
determinations  of  sales  at  less  than  fair 
value.  The  Customs  Service  normally 
will  examine  at  least  60  percent  of  the 
dollar  volume  of  exports  to  the  United 
States  from  any  country  subject  to  an 
antidumping  investigation.  Ordinarily 
the  Commissioner  will  require  the 
foreign  manufacturer,  producer,  or 
exporter  subject  to  the  investigation  to 
submit  pricing  information  covering  a 
period  of  at  least  150  days  prior  to,  and 
30  days  after,  the  first  day  of  the  month 
during  which  the  i>etition  was  received 
in  acceptable  form.  The  Commissioner 
may,  however,  require  the  submission  of 
pricing  information  for  such  other  period 
as  he  deems  necessary  and  he  may  also 
require  the  submission  of  pricing 
information  on  a  current  basis  during 
the  course  of  an  investigation.  Where 
appropriate,  cost  information  also  will 
be  required. 

§  153.39  Preliminary  determinations. 

(a)  In  General.  Within  160  days  after 
the  date  on  which  a  petition  is  filed 
under  section  732(b]  of  the  Act,  or  an 
investigation  is  conunenced  under 
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section  732(a)  of  the  Act.  but  not  before 
an  affirmative  preliminary 
determination  by  the  Commission  under 
section  733(a]  of  the  Act,  a  preliminary 
determination  shall  be  made,  based 
upon  the  best  information  available  at 
the  time  of  the  determination,  as  to 
whether  there  is  a  reasonable  basis  to 
believe  or  suspect  that  foreign 
merchandise  which  is  the  subject  of  the 
investigation  is  being  sold  or  is  likely  to 
be  sold  at  less  than  fair  value.  If  the 
determination  is  affirmative,  the  amount 
by  which  the  foreign  market  value 
exceeds  the  United  States  price  shall  be 
estimated  and  stated.  Notice  of  the 
determination,  the  parties  afiected,  and 
the  estimated  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price  shall  be  published  in  the 
Federal  Register.  The  determination 
shall  be  mailed  or  otherwise  delivered 
to  all  interested  parties  which  are  party 
to  the  proceeding  and  the  Commission 
and  shall  be  published  in  the  Federal 
Register. 

(b)  Request  for  Extension  by 
Petitioner.  If  a  request  for  an  extensidn 
is  received  from  the  petitioner  no  later 
than  25  days  before  the  preliminary 
determination  would  otherwise  be 
required  under  section  733(b)  of  the  Act. 
the  preliminary  determinatin  may  be 
postponed  until  not  later  than  the  210th 
day  after  the  date  on  which  the  petition 
is  filed.  Upon  acting  on  such  a  request,  a 
notice  of  “Postponement  of  Preliminary 
Determination”  shall  be  published  in  the 
Federal  Register,  stating  that  it  has  been 
made  at  the  petitioner’s  request. 

(c)  Extraordinarily  Complicated 
Cases.  (1)  If  a  case  is  determined  to  be 
extraordinarily  complicated,  the 
preliminary  determination  shall  be  made 
no  later  than  the  210th  day  after  the 
petition  is  filed  under  Section  732(b)  of 
the  Act.  or  an  investigation  is 
commenced  under  section  732(a)  of  the 
Act. 

(2)  Any  determination  that  a  case  is 
“exfiaordinarily  complicated”  shall  be 
based  on  express  findings  that: 

(i)  The  importing  and  exporting 
parties  are  cooperating  with  the 
investigation; 

(ii)  llie  case  is  extraordinarily 
complicated  by  reason  of  (A)  the 
number  and  complexity  of  the 
transactions  under  the  investigation  or 
the  adjustments  to  be  considered,  (B)  the 
novelty  of  the  issues  presented,  or  (C) 
the  number  of  firms  whose  activities 
must  be  investigated;  and 

(iii)  Additional  time  is  needed  to  make 
the  preliminary  determination. 

(3)  All  parties  to  the  proceeding  shall 
be  notified  in  writing  of  any 
determination  to  treat  the  case  as 
“extraordinarily  complicated”  not  later 


than  20  days  before  the  date  on  which 
the  preliminary  determination  would 
otherwise  be  required  under  section 
733(b)  of  the  Act.  Upon  making  such  a 
determination,  a  notice  of 
“Postponement  of  Preliminary  * 
Determination”  shall  be  published  in  the 
Federal  Register,  which  notice  shall 
summarize  the  reasons  for  the 
postponement 

(d)  Waiver  of  Verification.  Within  75 
days  after  the  initiation  of  an 
investigation,  an  official  designated  for 
such  purpose  by  the  Secretary  shall 
review  the  information  received  during 
the  first  60  days  of  the  investigation.  If 
this  official  (who  shall  not  be  the  official 
responsible  for  making  the  preliminary 
determination)  concludes  that  there 
appears  to  be  sufficient  information 
available  upon  which  the  preliminary 
determination  can  reasonably  be  based, 
all  nonconfidential  information  and  all 
other  information  available  under 
section  777  of  the  Act  shall  be  disclosed 
to  the  petitioner  and  any  domestic 
interested  party  (within  the  meaning  of 
subparagraph  (C),  (D)  or  (E)  of  section 
771(9)  of  the  Act)  which  is  a  party  to  the 
proceeding  that  requests  such 
disclosure.  Within  3  working  days  after 
such  disclosure,  the  petitioner  and  each 
party  to  whom  such  disclosure  was 
made  may  furnish  an  irrevocable 
vtnritten  waiver  of  verification  of  the 
information  received  by  the  Secretary  or 
the  Commissioner  of  Customs  and  an 
agreement  that  it  is  willing  to  have  a 
preliminary  determination  made  on  the 
basis  of  the  record  then  available  to  the 
Secretary.  If  a  timely  waiver  and 
agreement  have  been  received  fit)m  the 
petitioner  and  each  domestic  interested 
party  to  whom  the  disclosure  was  made, 
and  the  Secretary  finds  that  sufficient 
information  is  then  available  upon 
which  the  preliminary  determination 
can  reasonably  be  based,  a  preliminary 
determination  shall  be  made  within  90 
days  after  the  commencement  of  the 
investigation  on  the  basis  of  the  record 
established  during  the  first  60  days  after 
the  investigation  was  commenced. 

(e)  Contents  of  Preliminary 
Determination.  'The  preliminary 
determination  shall  include  conclusions 
with  regard  to  all  facts  and  issues  of  law 
considered  material  to  the 
determination,  the  name  of  the 
petitioner  and  of  the  industry  on  whose 
behalf  the  petition  was  filed,  a 
description  of  the  merchandise  involved, 
the  name  of  the  county  of  exportation, 
and,  if  practicable,  the  names  of  the  . 
foreign  manufacturers,  producers,  or 
exporters.  If  affirmative,  the 
determination  shall: 


(1)  Order  the  suspension  of  liquidation 
of  aU  entries  of  merchandise  subject  to 
the  determination  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publcation  of  the  notice  of  the 
determination  in  the  Federal  Register, 
and 

(2)  Impose  provisional  measures  by 
directing  each  district  director  of 
Customs  tp  require  a  cash  deposit,  or  the 
posting  of  a  bond  or  other  security,  as  he 
deems  appropriate,  for  each  entry  of  the 
merchanffise  concerned  equal  to  the 
estimated  amount  by  which  the  foreign 
market  value  exceeds  United  States 
price. 

(f)  Commission  Access  to  Information. 
All  information  upon  which  the 
determination  was  based  and  which  the 
Commission  may  consider  relevant  to  its 
injury  determination  shall  be  made 
available  to  the  Commission  pursuant  to 
such  procedures  as  the  Conunission, 
together  with  the  Commissioner  of 
Customs,  may  establish  to  prevent 
disclosure,  offier  than  with  the  consent 
of  the  party  providing  it  or  under 
protective  order,  of  any  information  to 
which  confidential  treatment  has  been 
given. 

S  153.40  Critical  circumstances 
determinations. 

(a)  Determination.  If,  not  less  than  30 
days  before  the  date  on  which  a  final 
determination  is  due,  a  petitioner  alleges 
critical  circumstances,  then  at  the  time 
the  preliminary  determination  is  made 
or,  if  such  determination  is  due  within  20 
days  or  has  already  been  made,  then 
within  1  month  after  the  allegation  is 
received,  a  determination  shall  be  made, 
on  the  basis  of  the  best  information 
available  at  the  time,  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(1)  (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation;  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value;  and 

(2)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

(i)  If,  not  more  than  30  but  not  less 
than  20  days  before  the  date  on  which  a 
final  determination  is  due,  a  petitioner 
alleges  critical  circumstances,  then  no 
preliminary  determination  as  to  critical 
circumstances  shall  be  made.  A  finding 
as  to  critical  circumstances  shall  be 
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included  pursuant  to  §  153.55(b)  in  the 
Affirmative  Final  Determination. 

(ii)  In  making  such  determination, 
account  shall  be  taken  of  departures  in 
the  ratio  of  import  penetration  of  the 
subject  merchandise  and  historic 
patterns  of  importation. 

(b)  Notification  of  Commission.  The 
Cono^ssion  shall  be  notified  promptly 
of  any  determination  under  this  se^on. 

(c)  Suspension  of  liquidation.M'pon  an 
affirmative  preliminary  determination  of 
critical  circumstances,  any  suspension 
of  liquidation  ordered  under  section 
733(d)(1)  of  the  Act  shall  apply,  or  if 
notice  of  suspension  of  liquidation  has 
already  been  published,  such 
suspension  shall  be  amended  to  apply, 
to  unliquidated  entries  of  merchandise 
entered,  or  withdrawn  fix)m  warehouse, 
for  consumption  on  or  after  the  date 
which  is  90  days  before  the  date  on 
which  suspension  of  liquidation  was 
first  ordered. 

(d)  Publication  of  Notice.  Upon  an 
affirmative  preliminary  determination  of 
critical  circumstances,  notice  thereof 
shall  be  published  in  the  Federal 
Register,  either  as  part  of  the  notice  of 
preliminary  determination,  or,  if  the 
preliminary  determination  already  has 
been  published,  as  a  separate  notice  of 
"Preliminary  Determination  of  Critical 
Circumstances". 

S  153.41  Tennination  of  investigation. 

(a)  Termination  Upon  Withdrawal  of 
Petition.  An  antidumping  investigation 
may  be  terminated  at  any  time  upon  ' 
withdrawal  by  the  petitioner  of  the 
petition  on  which  the  investigation  was 
initiated,  after  notice  to  all  other  parties 
to  the  proceeding  and  consultation  with 
the  Commission.  No  investigation  shall 
be  terminated  unless  it  is  determined 
such  termination  is  in  the  public  interest. 
Notice  of  any  termination  shall  be 
published  in  the  Federal  Register, 
together  with  a  copy  of  any 
correspondence  ex^anged  with  the 
petitioner  on  the  basis  of  which  the 
petitioner  withdrew  the  petition  and  the 
investigation  was  terminated. 

(b)  Termination  Upon  Negative 
Determinations.  An  investigation  shall 
be  deemed  terminated,  without  further 
comment  or  action,  upon  publication  of 
any  negative  final  determination, 
including  a  negative  determination  by 
the  Commission  on  the  issue  of  injury. 

§  153.42  Suspension  of  investigations. 

(a)  Agreements  to  Eliminate 
Completely  Sales  at  Less  Than  Fair 
Value  or  to  Cease  Exports.  An 
investigation  may  be  suspended  at  any 
time  before  a  final  determination  if  the 
exporters  of  the  merchandise  which  is 
the  subject  of  the  investigation  who 


accormt  for  substantially  all  of  the 
imports  of  the  merchanffise  agree: 

(1)  To  cease  exports  of  the 
mer^andise  to  the  United  States  within 
6  months  after  the  date  on  which  the 
investigation  is  suspended,  or 

(2)  To  revise  their  prices  promptly  to 
eliminate  completely  any  amount  by 
which  the  foreign  market  value  of  the 
merchandise  which  is  the  subject  of  the 
agreement  exceeds  the  United  States 
price  of  that  merchandise. 

(b)  Agreements  Eliminating  Injurious 
Effect — (1)  Generally.  An  investigation 
may  be  suspended  at  any  time  before  a 
final  deteiT^ation  upon  acceptance  of 
an  agreement  to  revise  prices  from 
exporters  accormting  for  substantially 
all  of  the  imports  of  the  merchandise 
which  is  the  subject  of  the  investigation, 
if  it  is  determined: 

(1)  Extraordinary  circumstances  are 
present;  and 

(ii)  The  agreement  will  eliminate 
completely  the  injurious  effect  of  the 
exports  to  the  United  States  of  the 
merchandise  which  is  the  subject  of  the 
investigation. 

[2)  Additional  Requirements.  No 
agreement  under  this  subsection  may  be 
accepted  unless: 

(i)  The  suppression  or  undercutting  of 
price  levels  of  like  domestic  products  by 
imports  of  the  merchandise  will  be 
prevented;  and 

(ii)  For  each  entry  of  each  exporter  the 
amount  by  which  the  estimated  foreign 
maiicet  value  exceeds  the  United  States 
price  will  not  exceed  15  percent  of  the 
weighted  average  amoimt  by  which  the 
estimated  foreign  market  value 
exceeded  the  United  States  price  for  all 
less-than-fair-value  entries  of  the 
exporter  examined  during  the  course  of 
the  investigation. 

(c)  Definition  of  "substantially  all". 
For  purposes  of  section  734  (b)  and  (c)  of 
the  Act,  exporters  who  account  for 
"substantially  all"  of  the  imports  in 
question  shall  mean  exporters  who  have 
accounted  for  no  less  than  85  percent  of 
volume  of  the  subject  merchandise 
imported  into  the  United  States  during 
the  period  of  investigation,  or  such  other 
recent,  representative  period  determined 
appropriate.  The  number  and  identity  of 
affected  exporters  shall  be  considered 
no  less  frequently  than  once  annually  in 
connection  with  the  determination 
required  under  section  751  of  the  Act 
and,  if  appropriate,  additional  or 
different  exporters  may  be  required  to 
furnish  assurances  to  ensure  continued 
applicability  of  the  assurance  to  the 
requisite  percentage  of  the  affected 
trade. 

(d)  Definition  of  "extraordinary 
circumstances." For  purposes  of  section 
734(c)  of  the  Act,  "extraordinary 


circumstances"  shall  mean 
circumstances  in  which  (1)  suspension 
of  the  investigation  will  be  more 
beneficial  to  the  domestic  industry  than 
continuation  of  the  investigation,  and  (2) 
the  investigation  is  complex. 

For  purposes  of  this  section, 
"complex”  shall  mean  there  are  a  large 
number  of  transactions  to  be 
investigated  or  adjustments  to  be 
considered,  the  issues  raised  are  novel, 
or  the  number  of  firms  involved  is  large. 

(e)  Monitoring  of  Agreements.  No 
agreement  under  section  734  of  the  Act 
shall  be  accepted  unless  effective 
monitoring  of  the  agreement  is 
practicable.  In  accepting  assurances  and 
in  monitoring  compliance  therewith,  the 
Secretary  shall  not  be  obliged  to 
ascertain  on  a  continuing  basis  the  level 
of  domestic  prices  of  merchandise  like 
that  covered  by  the  agreement 

(f)  Public  Interest.  No  agreement 
under  section  734  of  the  Act  shall  be 
accepted  unless  the  agreement  is 
determined  to  be  in  the  public  interest. 

(g)  Exports  not  to  Increase  During 
Interim  Period.  No  agreement  to  cease 
exports  to  the  United  States  under 
section  734(b)(1)  of  the  Act  shall  be 
accepted  unless  that  agreement  provides 
an  adequate  means  of  ensuring  that  the 
quantity  of  the  merchandise  covered  by 
^at  agreement  and  exported  to  the 
United  States  during  the  period  provided 
for  cessation  of  exports  does  not  exceed 
the  quantity  of  such  merchandise 
exported  to  the  United  States  during  the 
most  recent  representative  period 
determined  to  be  appropriate  to  the 
case.  In  ordinary  circumstances,  the 
representative  period  shall  refer  either 
to  the  six  months  preceding  the  month  in 
which  the  petition  was  filed  or  the 
comparable  six  month  period  of  a  year 
earlier.  If  deemed  necessary,  an  order 
excluding  from  entry,  or  withdrawal 
from  warehouse,  for  consumption,  any 
entries  of  the  subject  merchandise  in 
excess  of  the  quantity  exported  to  the 
U.S.  during  the  period  determined  to  be 
representative  shall  be  ordered. 

(h)  Procedures  for  Suspension  of 
Investigations.  Prior  to  accepting  any 
agreement  under  section  734: 

(1)  A  copy  of  the  proposed  agreement 
shall  be  furnished  to  the  petitioner  no 
less  than  30  days  prior  to  the  proposed 
suspension  of  the  investigation.  Any 
such  agreement  shall  contain  the 
procedures  to  be  followed  to  monitor 
compliance,  and  a  statement  of  the 
compatability  of  the  agreement  with  the 
requirements  of  subsections  (b)  and  (d) 
or  (c)  and  (d)  of  section  734  of  the  Act; 

(2)  All  parties  to  the  proceeding  shall 
be  notified  of  the  proposed  suspension 
not  less  than  30  days  prior  thereto;  and 
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(3)  All  parties  to  the  proceieding  and 
other  government  agencies  which  may 
have  an  interest  in  the  effects  of  the 
agreement  shall  be  afforded  an 
opportunity  to  submit  written  comments 
and  information  for  the  record  with 
respect  to  the  proposed  suspension. 

(1)  Issuance  of  an  Affirmative 
Preliminary  Determination.  Upon 
acceptance  of  an  agreement  to  suspend 
an  investigation,  a  “Notice  of 
Suspension  of  Antidumping 
Investigation”  shall  be  published  in  the 
Federal  Register,  including  a  summary 
of  the  principal  provisions  of  the 
agreement  on  the  basis  of  which  the 
investigation  was  suspended.  Unless  an 
Affirmative  Preliminary  Determination 
has  already  been  issued,  an 
“Affirmative  Preliminary 
Determination”  shall  be  published 
together  with  the  notice  suspending  the 
proceeding. 

(j)  Suspension  of  liquidation. — (1) 
Cessation  of  exports;  complete 
elimination  of  dumping  margin.  If  an 
agreement  is  accepted  which  provides 
for  the  cessation  of  exports  or  complete 
elimination  of  a  dumping  margin  of 
merchandise  exported  to  the  United 
States,  pursuant  to  section  734(b)  of  the 
Act,  then,  notvirithstanding  the  issuance 
of  an  Affirmative  Preliminary 
Determination,  the  liquidation  of  entries 
of  merchandise  covered  by  the 
agreement  shall  not  be  suspended.  If 
liquidation  has  previously  been 
suspended  in  the  investigation,  such 
suspension  shall,  without  further 
comment  or  action,  terminate  on  the 
date  the  notice  is  published  and 
estimated  duties  shall  be  refunded,  or 
bonds  or  other  security  shall  be 
released. 

(2)  Other  suspension  agreements. 
Agreements  to  suspend  an  investigation 
other  than  those  described  in  paragraph 
(j)(l)  of  this  section  shall  not  affect  the 
suspension  of  liquidation  of  entries  of 
merchandise  (except  that  the  security 
required  may  be  adjusted  to  reflect  the 
effect  of  the  agreement)  until  the 
Commission  has  completed  its  review  of 
the  suspension  agreement,  if  such 
review  is  requested.  If  no  request  for 
review  of  suspension  is  received  by  the 
Commission  within  20  days  after  the 
“Notice  of  Suspension  of  Antidumping 
Investigation”  is  published,  the 
suspension  of  liquidation  shall,  without 
further  comment  or  action,  terminate  on 
the  21st  day  after  such  publication. 

(k)  Commission  Review.  Where  the 
Commission,  having  undertaken  a 
review  of  an  agreement  to  suspend  an 
investigation  other  than  one  described 
in  paragraph  U)(l)  of  this  section,  makes 
a  negative  determination,  the  Secretary 
shall  resume  his  investigation  on  the 


date  of  publication  of  such 
determination  as  if  the  affirmative 
preliminary  determination  imder 
§  153.39  had  been  made  on  that  date. 
Where  the  Commission  makes  an 
affirmative  determination  in  such  a 
case,  the  Secretary  shall  terminate  the 
proceeding,  including  any  suspension  of 
liquidation  which  may  then  be  in  effect, 
and  all  estimated  duties  shall  be 
refunded  and  all  bonds  or  other  security 
shall  be  released. 

(1)  Continuation  of  Investigation.  By 
filing  a  request  with  both  the 
Commissioner  of  Customs  and  the 
Commission  on  the  same  date,  exporters 
accounting  for  a  significant  proportion 
of  exports  to  the  United  States  of  the 
merchandise  which  is  the  subject  of  the 
investigation,  or  the  petitioner  or  any 
other  domestic  interested  party  (within 
the  meaning  of  subparagraph  (C),  (D),  or 
(E)  of  section  771(9)  of  the  Act),  which  is 
a  party  to  the  proceeding,  may.  during 
the  20-day  period  following  the  date  of 
publication  of  the  notice  of  suspension, 
request  a  continuation  of  the 
investigation.  Upon  receiving  such  a 
request,  the  Secretary  and  Commission 
shall  continue  the  investigation.  If,  as  a 
result  of  such  continued  investigation,  a 
Final  Negative  Determination  is  made  or 
the  Commission  makes  a  negative  injury 
determination,  the  investigation  shall  be 
terminated,  without  further  comment  or 
action,  and  notice  thereof  published  in 
the  Federal  Register.  If  an  Affirmative 
Final  Determination  is  made  and  the 
Commission  makes  an  affirmative  injury 
determination,  the  suspension  shall 
remain  in  effect  in  accordance  with  its 
terms.  The  provisions  of  paragraph  (j)  of 
this  section  regarding  the  suspension  of 
liquidation  of  entries  of  merchandise 
covered  by  the  agreement  are 
imaffected  by  this  subsection. 

§  153.43  Violations  of  agreements. 

(a)  In  general.  If  it  is  determined  that 
an  agreement  on  the  basis  of  which  an 
investigation  was  suspended  is  being,  or 
has  been  violated,  or  no  longer  meets 
the  requirements  of  subsections  (b)  and 
(d)  or  (c)  and  (d)  of  section  734  of  the 
Act: 

(1)  liquidation  of  the  unliquidated 
entries  of  merchandise  shall  be 
suspended  effective  as  of  the  later  of  the 
date  which  is  90  days  before  the  date  of 
publication  of  the  notice  of  suspension 
of  liquidation,  or  the  date  on  which  the 
merchandise,  the  sale  or  export  to  the 
United  States  of  which  was  in  violation 
of  the  agreement  was  first  entered,  or 
withdrawn  horn  warehouse,  for 
consumption; 

(2)  If  the  investigation  was  not 
completed,  the  investigation  shall  be 
resumed  as  if  the  Affirmative 


Preliminary  Determination  was  made  on 
the  day  on  which  the  investigation  is 
resumed: 

(3)  If  the  investigation  was  completed, 
an  Antidumping  Duty  Order  shall  be 
issued,  effective  with  respect  to  entries 
the  liquidation  of  which  was  suspended 
upon  the  determination  that  the 
agreement  had  been  violated;  and 

(4)  The  petitioner,  interested  parties 
who  are  or  were  party  to  the 
proceedings,  and  the  Commission  shall 
be  notified  and  notice  of  the 
determination  shall  be  published  in  the 
Federal  Register,  including  a  summary 
of  the  reasons  therefor. 

(b)  Notice  of  possible  breach.  If  there 
is  reason  to  believe  that  an  agreement 
no  longer  meets  the  requirements  of  the 
Act  or  that  an  agreement  is  being 
breached  even  though  there  has  been  no 
overt  action  on  the  part  of  any  party  to 
the  agreement,  each  party  to  the 
agreement  shall  be  notified  at  the 
earliest  moment,  so  that  appropriate 
action  may  be  considered  before  the  . 
agreement  is  deemed  violated. 

(c)  Intentional  Violations.  The 
intentional  violation  of  any  agreement 
entered  into  imder  this  section  shall 
subject  any  persion  who  is  party  to  the 
agreement  and  is  determined  to  have 
intentionally  violated  it  to  the  same 
penalties  as  for  a  fi-audulent  violation  of 
section  592  of  the  Act  (19  U.S.C.  1592). 
The  procedural  requirements  of  section 
592  and  19  CFR  Part  171  shall  be 
applicable  to  any  action  to  collect 
penalties. 

§  153.44  Final  determinations. 

(a)  In  general.  Within  75  days  after 
the  date  of  a  preliminary  determination, 
a  final  determination  shall  be  made  of 
whether  merchandise  which  is  the 
subject  of  the  investigation  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

(b)  Extension  of  period.  The  final 
determination  may  be  postponed  until 
not  later  than  135  days  after  the  date  of 
a  preliminary  determination  where  a 
written  request  for  such  a  postponement 
is  received,  prior  to  the  time  the  final 
determination  otherwise  would  be  due, 
fi'om  either  the  exporters  who  account 
for  a  significant  proportion  of  the 
merchandise  which  is  the  subject  of  the 
investigation  (in  proceedings  in  which 
the  preliminary  determination  was 
affirmative)  or  the  petitioner  (in 
proceedings  in  which  the  preliminary 
determination  was  negative). 

(c)  Critical  circumstances.  If  critical 
circumstances  are  found  to  exist,  the 
final  determination  shall  include  a 
finding  of  whether — 

(l)(i)  there  is  a  history  of  dumping  in 
the  United  States  or  elswhere  of  the 
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class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(b)(ii]  the  person  by  whom,  or  for 
whose  account,  the  merchandise  was 
imported  knew  or  should  have  known 
that  the  exporter  was  selling  the 
merchandise  which  is  the  subject  of  the 
investigation  at  less  than  its  fair  value, 
and 

(2)  Hiere  have  been  massive  imports 
of  the  merchandise  which  is  the  subject 
of  the  investigation  over  a  relatively 
short  period. 

(d)  Disclosure  of  information. 
Promptly  after  making  the  preliminary 
determination,  there  shall  be  disclosed, 
to  each  interested  party  then  a  party  to 
the  proceedings  who  requests  such 
disclosure,  all  non-conHdential 
information  and,  where  appropriate, 
pursuant  to  a  protective  order, 
confidential  information,  on  the  basis  of 
which  the  preliminary  determination 
was  made.' 

(e)  Opportunity  of  Parties  to  Present 
Views.  Mor  to  maldng  the  final 
determination,  an  opportunity  shall  be 
provided  for  all  parties  to  be  heard 
orally  in  person  or  by  coimsel  before  a 
designated  official  pursuant  to  S  153.47. 
Written  views  will  be  received  fitim  any 
person  at  any  time,  provided  that,  unless 
an  order  entered  in  a  proceeding 
otherwise  provides,  consideration  of 
written  views  may  be  declined  if 
received  more  than  10  days  after  the 
transcript  of  any  hearing  is  available  to 
the  public  or  less  than  30  days  before 
the  final  determination  is  due, 
whichever  is  earlier. 

(f)  Notice  of  Determination.  Notice  of 
the  final  determination,  the  parties 
affected  and  the  estimated  margin  of 
dumping,  if  any,  shall  be  published  in 
the  Federal  Register.  Copies  of  the 
determinaiton  shall  be  mailed  or 
otherwise  delivered  to  all  interested 
parties  party  to  the  proceeding  and  the 
Commission. 

(g)  Contents  of  Final  Determinations. 
The  final  determination  shall  include 
conclusions  with  regard  to  all  facts  and 
issues  of  law  considered  material  to  the 
determination,  the  name  of  the 
petitioner  and  of  the  industry  on  whose 
behalf  the  petition  was  filed,  a 
description  of  the  merchandise  involved, 
the  name  of  the  country  of  exportation, 
and,  if  praticable,  the  names  of  the 
foreign  manufacturers,  producers  or 
exporters.  If  the  determination  is 
affirmative,  the  amount  of  the  dumping 
margin  shall  be  estimated  and  stated. 

(h)  Effect  of  Negative  Final 
Determination.  If  the  final  determination 
is  negative,  the  proceeding  shall  be 
terminated  including  any  suspension  of 
liquidation  which  may  then  be  in  effect, 
and  all  estimated  duties  shall  be 


refunded  and  all  bonds  or  other  security 
shall  be  released. 

(i)  Effect  of  Negative  Final 
Determination  by  Commission.  If  the 
final  determination  by  the  Commis9ion 
under  section  735(b)  is  negative,  the 
proceeding  shall  be  terminated  including 
any  suspension  of  liquidation  which 
may  then  be  in  effect,  and  all  estimated 
duties  shall  be  refunded  and  all  bonds 
or  other  security  shall  be  released. 

S  1S3.45  ExchMions  of  Particuiar  Firms. 

The  Secretary  may  exclude  one  or 
more  foreign  manufacturers,  producers 
or  exporters  from  an  affirmative 
preliminary  or  an  affirmative  final 
determination  if  he  finds  that  all 
examined  exports  of  the  merchandise  in 
question  to  the  United  States  by  the 
manufactured,  producer,  or  exporter  in 
question  during  the  period  imder 
consideration  were  made  at  prices  not 
less  than  the  fair  value  of  the 
merchandise  concerned.  Usually, 
information  on  100  percent  of  the 
exports  in  question  will  be  required  to 
be  submitted  to  support  a  request  for 
exclusion.  In  exceptional  cases,  the 
Secretary  may  determine  that 
examination  of  a  lesser  percentage 
(never  less  than  75  percent)  is  adequate. 
A  manufacturer,  pr^ucer,  or  exporter 
requesting  exclusion,  must  submit  all 
relevant  sales  information  to  permit 
consideration  of  the  request  and 
verification  of  the  data  on  which  the 
request  is  based,  whether  or  not 
information  concerning  such  sales  has 
been  requested  by  the  Customs  Service. 
Companies  not  excluded  under  this 
section  will  become  subject  to  an 
Antidumping  Duty  Order,  should  one  be 
issued,  and  must  thereafter  petition  for 
exclusion  pursuant  to  the  procedures  of 
§  153.53. 

§  153.46  Submission  of  information  and 
written  views. 

(a)  Submission  of  information  and 
written  views.  Except  in  situations 
where  it  would  be  manifestly  unjust,  any 
information  or  written  views  submitted 
in  connection  with  a  proceeding  shall  be 
considered  only  if  received  within  the 
time  established  by  these  regulations  or 
by  specific  instructions  applicable  to 
any  request  for  information;  and 
information  or  written  views  received 
after  such  time  shall  not  be  considered 
in  the  proceeding.  Any  written  views 
intended  to  be  considered  in  connection 
with  a  proceeding  shall  be  submitted  on 
letter-size  paper,  double  spaced,  in  10 
copies,  to  the  Commissioner  of  Customs. 
A  copy  shall  also  be  served  at  the  same 
time,  by  mail  or  personal  service,  on 
counsel  for  each  party  to  the  proceeding 
as  of  the  date  of  such  filing,  or  if  not 


represented  by  counsel,  then  the  person 
designated  for  such  purpose  by  the 
party.  A  certificate  of  such  service  shall 
accompany  any  such  filing. 

(b)  Designation  of  agent  Every  party 
to  the  proceeding  shall  designate  a 
person  to  receive  service  of  all  papers 
filed  in  a  proceeding.  A  list  of  such 
designated  agents  shall  be  made 
available  by  the  Customs  Service. 

$153.47  Hearings. 

During  the  course  of  an  investigation, 
normally  within  30  days  after  the 
Preliminary  Determination  is  published, 
a  hearing  shall  be  held,  upon  the  request 
of  any  party  to  the  proceeding,  to 
provide  interested  persons  an 
opportunity  to  present  views  orally. 

Such  hearing  shall  be  conducted  before 
a  designated  official  A  verbatim  record 
shall  1m  transcribed  and  copies  of  the 
transcript  made  available  to  the  public. 
The  hearing  shall  not  be  subject  to  the 
Administrative  Procedure  Act,  and  shall 
not  involve  the  examination  or  cross 
examination  of  witnesses  under  oath.  At 
the  discretion  of  the  officer  conducting 
the  hearing,  persons  not  party  to  the 
proceeding,  including  officials  of  other 
agencies  or  departments  of  the  United 
States  Government  may  present  views. 
If  not  included  in  the  notice  of  the 
preliminary  determination,  notice  of 
such  a  hearing  shall  be  published  in  the 
Federal  Renter.  All  requests  for 
hearings  shall  be  accompanied  by  a 
statement  outlining  the  issues  wUch  the 
person  wishes  to  discuss.  Reasonable 
notice  of  the  hearing  will  be  given  to  all 
parties  to  the  proceeding.  One  week 
prior  to  such  a  hearing,  pre-hearing 
briefs  shall  be  submitted  to  the 
Secretary  and  exchanged  among  parties 
to  the  proceeding.  Persons  will  be 
restricted,  in  their  oral  presentations,  to 
issues  raised  in  this  pre-hearing  brief. 
Any  person  not  submitting  such  a  brief 
ordinarily  will  be  restricted  to  rebuttal 
of  points  made  by  other  persons. 
Ordinarily,  the  presiding  officer  at  a 
hearing  will  provide  an  opportunity  for 
the  submission  of  post-hearing  briefs, 
within  the  time  limits  prescrilmd  at  the 
hearing.  The  Secretary  may  at  any  time 
invite  any  person  to  supply  him  with 
information  or  argument. 

§  153.46  Antidumping  duty  order. 

Within  seven  days  of  notification  that 
the  Commission  has  made  an 
affirmative  determination  on  the  issue  of 
material  injiuy,  an  Antidumping  Duty 
Order  shall  be  published  that: 

(a)  Directs  customs  officers  to  assess 
an  antidumping  duty,  on  the 
merchandise  found  to  be  sold  at  less 
than  fair  value,  equal  to  the  amoimt  by 
which  the  foreign  market  value  of  the 
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merchandise  exceeds  the  United  States 
price  of  the  merchandise,  such 
assessment  to  be  made  within  6  months 
after  the  date  on  which  the  Secretary 
has  received  satisfactory  information 
upon  which  such  assessment  may  be 
based,  but  in  no  event  later  than  12 
months  after  the  end  of  the  exporter's 
aimual  accounting  period  within  which 
the  merchandise  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  or  in  the  case  of 
merchandise  not  sold  prior,  to  its 
importation,  12  months  after  the  end  of 
the  annual  accounting  period  of  the 
manufacturer  or  exporter  within  which 
it  is  sold  in  the  United  States  to  a  person 
who  is  not  the  exporter  of  that 
merchandise:  * 

(b)  Includes  a  description  of  the  class 
or  kind  of  merchandise  to  which  it 
applies,  in  such  detail  as  is  deemed 
necessary;  and 

(c]  Pending  liquidation  of  entries  of 
the  merchandise,  requires  the  deposit  of 
estimated  antidumping  duties  at  the 
same  time  as  estimated  normal  customs 
duties  on  that  merchandise  are 
deposited. 

The  deposit  of  estimated  duties  for  each 
manufactmer,  producer  or  exporter  shall 
be  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  of  the 
merchandise,  as  determined  in  the 
affrrmative  final  determination  of  the 
Secretary  or  the  latest  administrative 
review  of  such  determination  under 
§  153.53,  or,  if  appropriate,  imder 
§  153.49. 

§  153.49  Security  in  lieu  of  estimated  duty  _ 
pending  early  determination  of  duty. 

(a)  Conditions  for  use.  The  Secretary 
may  allow,  for  no  more  than  90  days 
after  the  date  of  publication  of  an 
Antidumping  Duty  Order  under  §  153.48, 
the  posting  of  a  bond  or  other  security  in 
lieu  of  the  deposit  of  estimated 
antidumping  duties  required  under 
§  153.48(3)  on  the  basis  of  information 
presented  to  it  by  any  manufacturer, 
prdducer,  or  exporter  within  seven  days 
after  publication  of  the  Antidumping 
Duty  Order,  the  Secretary  is  satisfied 
that  within  90  days  after  the  date  of 
publication  of  an  Order  under  §  153.48,  a 
determination  can  be  made  concerning 
the  foreign  market  value  and  the  United 
States  price  for  all  merchandise  of  such 
manufacturer,  producer,  or  exporter 
described  in  that  Order  which  was 
entered,  or  withdrawn  from  wearhouse, 
for  consumption  on  or  after  the  date  of 
publication  of — 

(1)  An  affrrmative  preliminary 
determination  as  to  sales  at  less  than 
fair  value;  or 


(2)  If  a  negative  determination  under 
paragraph  (a)(1)  of  this  section,  an 
afrirmative  frnal  determination  as  to 
sales  at  less  tlmn  fair  value: 
and  before  the  date  of  publication  of  the 
affrrmative  frnal  determination  by  the 
Commission. 

(b)  Notice  and  hearing.  The  Secretary 
shall  publish  notice  of  any 
determination  to  allow  the  posting  of 
security  in  lieu  of  the  deposit  of 
estimated  duties,  and  shall,  upon  the 
request  of  any  interested  party,  hold  a 
hearing  in  accordance  widi  §  153.47 
before  determining  the  United  States 
price  and  foreign  market  value  of  the 
merchandise  of  the  foreign 
manufacturer,  producer  or  exporter. 

(c)  Determination  used  as  basis  of 
duty.  The  Secretary  shall  publish  notice 
of  Ae  results  of  the  determination  of 
United  States  price  and  foreign  market 
value,  and  that  determination  shall  be 
the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  to  which  the  notice  under 
this  section  applies  and  shall  also  be  the 
basis  for  the  deposit  of  estimated 
antidumping  duties  on  futiu%  entries  of 
merchandise  of  manufacturers, 
producers  or  exporters  described  in 
paragraph  (a)  of  this  section  to  which 
the  Order  issued  imder  §  153.48  applies. 

§  153.50  Differences  in  determined  and 
estimated  dumping  duties. 

If  the  amount  of  the  estimated 
antidumping  duty  deposited  pursuant  to 
the  Preliminary  Affirmative 
Determination  is  different  from  the 
amount  of  the  antidumping  duty 
determined  pursuant  to  an  Antidumping 
Duty  Order,  the  difference  for  entries  of 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  before 
notice  of  the  Commission's  affrrmative 
Final  Determination  shall  be: 

(a)  Disregarded,  to  the  extent  that  the 
estimated  duty  is  lower  than  the  duty 
determined  to  be  assessable  under  the 
Order,  or 

(b)  Refunded,  to  the  extent  that 
estimated  duties  collected  were  higher 
than  the  duty  determined  to  be 
assessable  under  the  Order. 

§  153.51  Verification  of  information;  use 
of  best  information  available. 

(a)  Information  upon  which  a  frnal 
determination  or  a  revised  Antidumping 
Duty  Order  is  based  shall  be  verified, 
whether  submitted  by  a  foreign  or 
domestic  party.  The  methods  and 
procedures  used  to  verify  information  in 
a  particular  case  shall  be  published  in 
the  Federal  Register  in  the  “Notice  of 
Affrrmative  Final  Antidumping 
Determination,"  “Notice  of  Negative 
Final  Antidumping  Determination,"  or 


revised  Antidumping  Duty  Order,  as 
appropriate. 

(b)  Whenever  information  cannot  be 
satisfactorily  verified,  or  is  not 
submitted  in  a  timely  fashion  or  in  the 
form  required,  the  affected 
determination  will  be  made  on  the  basis 
of  the  best  information  then  otherwise 
available,  which  may  include  the 
information  submitted  in  support  of  the 
petition.  Where  a  party  to  the 
proceeding  refuses  to  provide  requested 
information,  that  fact  may  be  taken  into 
account  in  determining  what  is  the  best 
available  information. 

(c)  In  verifying  information  imder  this 

section,  access  to  fries,  records  and 
personnel  may  be  requested  by 
personnel  of  the  Customs  Service  as 
part  of  the  verifrcation  process.  Failure 
to  permit  such  access  may  prevent 
satisfactory  verifrcation  and  require  the 
application  of  paragraph  (b)  of  ^is 
section.  '  • 

(d)  All  responses  to  requests  for 
information  must  be  in  English  and  in 
the  form  requested  unless  such 
requirement  is  waived.  Failure  to  supply 
information  in  the  form  requested  may 
require  the  application  of  paragraph  (b) 
of  this  section. 

(e)  Responses  to  all  questionnaires 
directed  to  foreign  parties  shall  be 
forwarded  by  air  mail  or  faster  means 
simultaneously  to  the  Commissioner  of 
Customs  and  to  the  U.S.  Embassy  in  the 
country  in  question  and  shall  be  deemed 
timely  received  if  received  at  either 
office  within  the  time  required  by  any 
specific  request,  order  or  regulation. 

§  153.52  Interest  on  certain  overpayments 
and  underpayments. 

Interest  shall  be  payable,  at  the  rate  in 
effect  under  section  6621  of  the  Internal 
Revenue  Code  of  1954  on  the  date  on 
which  the  rate  or  amount  of  duty  is 
finally  payable,  or  8  percent,  whichever 
is  higher,  on  overpayments  and 
underpayments  of  amounts  deposited  on 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  on  which  notice  of  an 
affrrmative  determination  by  the 
Commission  with  respect  to  that 
merchandise  is  published. 

§  153.53  Administrative  review  of 
determinations. 

(a)  In  general.  At  least  once  during 
each  12-month  period  beginning  on  the 
anniversary  of  the  date  an  Antidumping 
Duty  Order  or  notice  of  suspension  of  an 
investigation  is  published,  the  Secretary 
shall  determine: 

(1)  The  foreign  market  value  and 
United  States  price  of  each  entry  of 
merchandise  subject  to  the  Antidumping 
Duty  Order  and  included  within  that 
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determination,  and  the  amount,  if  any, 
by  which  the  foreign  market  value  of 
each  such  entry  exceeds  the  United 
States  price  of  the  entry;  or 

(2)  The  status  of,  and  compliance 
with,  any  agreement  by  reason  of  which 
an  investigation  was  suspended. 

(b)  Changed  circumstances. 

Whenever  the  Secretary  receives 
information  concerning,  or  a  request  for 
the  review  of,  an  agreement  on  the  basis 
of  which  an  investigation  was 
suspended  or  an  Antidumping  Duty 
Order,  which  shows  changed 
circumstances  sufHcient  to  warrant 
review  of  such  agreement  or  Order,  he 
shall,  before  conducting  such  review, 
publish  a  “Notice  of  Intention  to  Review 
Suspension  Agreement  (or  Antidumping 
Duty  Order]"  in  the  Federal  Register. 
Such  Notice  shall  indicate  the 
merchandise  concerned,  and  any 
changed  circumstances  or  other 
significant  issues  then  known  which  will 
be  considered  during  the  review. 

In  the  absence  of  good  cause  shown, 
no  review  based  on  allegations  of 
changed  circumstances  shall  be 
conducted  within  24  months  after  the 
date  of  an  Affirmative  Final 
Determination. 

(c)  Procedures.  Written  views  on 
proposed  revisions  of  an  Antidumping 
Duty  Order,  including  new  facts  for 
examination,  will  be  accepted  at  any 
time,  but  unless  changed  circumstances 
are  alleged,  normally  will  not  be 
processed  sooner  than  90  days  before 
such  redetermination  is  due  for 
publication.  Questionnaires  requesting 
current  relevant  data  normally  will  be 
sent  75  days  before  such  date, 
requesting  reply  within  15  days  of 
receipt.  A  disclosure  may  be  made, 
generally  about  30  days  prior  to  the  date 
the  redetermination  is  due  for 
publication,  on  request  by  interested 
parties  then  party  to  the  proceeding,  to 
such  interested  parties  of  all 
nonconfidential  information  and,  where 
appropriate,  pursuant  to  a  protective 
order,  conHdential  information  on  the 
basis  of  which  the  redetermination  will 
be  made.  Written  views  may  be 
presented,  and  an  opportunity  to  present 
oral  views  may  be  requested,  by  any 
party  to  whom  disclosure  was  made. 
After  providing  an  opportunity  for 
comment  by  interested  parties  on  the 
proposed  determination,  a  revised 
Antidumping  Duty  Order,  including  any 
revised  bases  for  the  assessment  of 
duties' on  the  merchandise,  shall  be 
published  in  the  Federal  Register. 

§  153.54  Revocation  of  antidumping  duty 
order  and  termination  of  suspension. 

An  Antidumping  Duty  Order  may  be 
revoked,  in  whole  or  in  part,  or  a 


suspended  investigation  terminated,  if 
there  has  been,  for  a  period  of  three 
successive  years,  no  entries  for  which 
the  foreign  market  value  exceeded  the 
United  States  price  or  no  entries  of 
merchandise  subject  to  the  Order.  The 
procedures  for  such  revocation  shall  be 
the  same  as  those  set  forth  in  §  153.53. 

Subpart  D — Action  by  District 
Directors  of  Customs 

$  153.55  Action  by  the  district  directors; 
suspension  of  iiquidation. 

(a)  Suspension  of  liquidation;  notice 
to  importers.  Upon  receipt  of 
notification  from  the  Commissioner, 
each  district  director  of  Customs  shall 
suspend  liquidation  on  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  the  “Notice  of  Preliminary 
Affirmative  Antidumping 
Determination,"  “Notice  of  Final 
Affirmative  Antidumping 
Determination"  or  “Notice  of  Violation 
of  Agreement."  Each  district  director 
shall  immediately  notify  the  importer, 
consignee,  or  agent  of  each  entiy  of 
merchandise  in  question  with  respect  to 
which  liquidation  is  suspended.  Such 
notice  shall  indicate  the  relevant 
ascertained  and  determined  or 
estimated  antidumping  duty. 

§  153.56  Reimbursements  of  dumping 
duties. 

(a)  General.  In  calculating  the  United 
States  price  there  shall  be  deducted  the 
amount  of  any  dumping  duties  which 
are,  or  will  be,  paid  by  the 
manufacturer,  producer,  seller,  or 
exporter,  or  which  are,  or  will  be, 
refunded  to  the  importer  by  the 
manufacturer,  producer,  seller,  or 
exporter,  either  directly  or  indirectly, 
but  a  warranty  of  nonapplicability  of 
dumping  duties  entered  into  before  the 
initiation  of  the  investigation,  will  not  be 
regarded  as  affecting  United  States  price 
if  it  was  granted  to  an  importer  with 
respect  to  merchandise  which  was; 

(1)  Purchased,  or  agreed  to  be 
purchased,  before  publication  of  a 
notice  in  which  liquidation  was 
suspended  with  respect  to  such 
merchandise;  and 

(2)  Exported  before  a  final 
determination  of  sales  at  less  than  fair 
value  is  made. 

Ordinarily,  the  deduction  for 
reimbursement  of  dumping  duties  shall 
be  made  only  once  in  the  calculation  of 
the  United  States  price  of  any  entry  of 
merchandise  subject  to  an  Antidumping 
Duty  Order. 

(b)  Certificate.  A  certificate  in  the 
form  set  forth  below  shall  be  filed  by 
any  importer  of  merchandise  subject  to 


an  Antidumping  Duty  Order  with  the 
district  director  of  Customs  in  the 
district  in  which  such  merchandise  is  or 
is  intended  to  be  imported  within  30 
days  after  the  earlier  of  (1)  publication 
of  the  Order  or  any  administrative 
review  thereof  pursuant  to  §  153.53,  or,  if 
appropriate,  §  153.49,  or  (2)  importation 
of  the  merchandise  in  a  district  in  which 
not  previously  imported: 

I  hereby  certify  that  I  (have)  (have  not) 
entered  into  any  agreement  or  understanding 
for  the  payment  or  for  the  refunding  to  me,  by 
the  manufacturer,  producer,  seller  or  exporter 
of  all  or  any  part  of  the  dumping  duties 
assessed  upon  the  following  importations  of 

- (commodity]  from 

- (coimtry):  (list  entry 

numbers)  which  have  been  purchased  on  or 

after - (date  of 

publication  of  notice  suspending  liquidation 
in  Federal  Register)  or  purchased  before 

- (same  date)  but 

exported  on  or  after - 

(date  of  final  determination  of  sales  at  less 
than  fair  value). 

(c)  Presumption.  The  failure  to  file  the 
certificate  required  in  paragraph  (b)  of 
this  section  may  result  in  a  presumption 
of  reimbursement. 

§  153.57  Conversion  of  currencies. 

(a)  Rule  for  conversion.  In 
determining  the  existence  and  amount  of 
any  difference  between  the  United 
States  price  and  the  fair  value  or  foreign 
market  value  for  the  purposes  of  this 
part  or  of  the  Act,  any  necessary 
conversion  of  a  foreign  currency  into  its 
equivalent  in  United  States  ciurency 
shall  be  made  in  accordance  with  the 
provisions  of  section  522  of  the  Tariff 
Act  of  1930,  as  amended  (31  U.S.C.  372) 
and  Part  159,  Subpart  C  of  this  chapter: 

(1)  As  of  the  date  of  purchase  or 
agreement  to  purchase,  if  the  purchase 
price  is  an  element  of  the  comparison;  or 

(2)  As  of  the  date  of  exportation,  if  the 
exporter’s  sales  price  is  an  element  of 
the  comparison. 

(b)  Special  rule  for  fair  value 
investigations.  For  purposes  of  fair 
value  investigations,  manufacturers, 
exporters,  and  importers  concerned  will 
be  expected  to  act  within  a  reasonable 
period  of  time  to  take  into  account  price 
differences  resulting  from  sustained 
changes  in  prevailing  exchange  rates. 
Where  prices  under  consideration  are 
affected  by  temporary  exchange  rate 
fluctuations,  no  differences  between  the 
prices  being  compared  resulting  solely 
from  such  exchange  rate  fluctuations 
will  be  taken  into  account  in  fair  value 
investigations. 

§  153.58  Entered  value  not  controlling. 

The  fact  that  the  importer  has 
indicated,  on  entry,  the  difference 
between  the  United  States  price  and  the 
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foreign  market  value  and  the  district 
director  of  Customs  has  approved  the 
resulting  entered  value  shall  not  prevent 
the  assessment  of  the  antidumping  duty. 
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19  CFR  ParU  153, 155, 159 

Procedures  for  Conference  on 
Proposed  Amendment  to  Antidumping 
and  Countervailing  Duty  Regulations 

agency:  Customs  Service,  Treasury 
Department. 

action;  Procedures  for  participation  in 
Conference. 


summary:  In  the  proposed  revision  of 
the  Customs  Regulations  relating  to 
Countervailing  Duties,  published  in  the 
Federal  Register  on  October  3, 1979  (44 
FR  57044),  and  in  the  proposed  revision 
of  the  Customs  Regulations  relating  to 
Antidumping,  published  concurrently 
with  this  notice  of  conference,  the 
Department  announced  that  an  open 
conference  will  be  held  to  provide  an 
opportunity  for  comment  on  the 
proposed  regulations.  The  conference 
originally  was  scheduled  for  October  24 
and  25, 1979.  It  is  hereby  rescheduled  for 
Monday  and  Tuesday,  November  5  and 
6, 1979,  at  9:30  a.m.,  in  Room  4121  of  the  . 
Main  Treasury  Building,  1500 
Pennsylvania  Avenue,  NW., 

Washington,  D.C.  This  conference  is  in 
addition  to  written  comments,  which 
may  be  submitted  until  the  dates  set 
forth  in  the  two  previously  mentioned 
notices.  The  public  is  invited  to 
conunent  on  the  proposed  revision  to  the 
antidumping  and  countervailing  duty 
regulations.  This  notice  sets  forth  the 
procedures  applicable  to  the  conference. 

DATES:  The  conference  will  be  held  on 
November  5  and  6, 1979.  For  other 
important  dates  see  supplementary 
information  below. 

ADDRESS:  The  conference  will  be  held  at 
the  location  mentioned  in  the  Summary. 
Other  addresses  are  mentioned  on 
supplementary  information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  D.  Ehrenhaft,  Deputy  Assistant 
Secretary  (Tariff  Affairs),  Telephone 
(202)  566-2806. 

SUPPLEMENTARY  INFORMATION: 
Procedures: 

1.  Requests  to  present  oral  testimony: 
All  requests  to  present  oral  testimony, 
and  an  outline  of  the  proposed 
testimony,  must  be  received  in  writing 
not  later  than  the  close  of  business. 
Tuesday,  October  23, 1979. 


Requests  to  present  oral  testimony 
should  include  the  following 
information: 

(a)  The  name,  address,  telephone 
number,  and  official  position  (if 
applicable)  of  the  party  submitting  the 
request,  and  the  person  or  persons  who 
will  present  the  oral  testimony  (if 
different  from  the  party  submitting  the 
request);  and 

(b)  A  brief  outline  of  the  proposed 
testimony. 

2.  Written  submissions:  Any  person 
may  submit  a  written  submission  in 
addition  to,  or  in  lieu  of,  oral  testimony. 

Each  such  submission  should  designate 
clearly  the  name  and  address  of  the 
party  making  the  submission;  it  should 
be  submitted  in  five  copies  and  must  be 
received  not  later  than  the  close  of 
business,  Tuesday,  November  6, 1979. 

3.  Oral  testimony:  Each  person  from 
whom  oral  testimony  can  be  received 
will  be  notified  of  the  date  and  the . 
amount  of  time  alloted  for  his  or  her 
presentation  no  later  than  Friday, 

October  26. 

The  Department  might  find  it  useful  to 
organize  oral  testimony  into  panels  of 
%vitnesse8  so  that  specific  issues  can  be 
explored  in  depth  among  persons  who 
bring  to  the  discussion  varying 
experience  and  points  of  view.  Any 
person  requested  to  participate  in  such  a 
panel  may  decline  to  do  so;  however, 

alternative  opportunities  to  present  oral  ^ 

views  cannot  be  assured. 

4.  Communication:  All 
communications  with  regard  to  oral 
testimony  or  written  submissions  should 
be  addressed  to — ^Peter  D.  Ehrenhaft, 

Deputy  Assistant  Secretary  (Tariff 
Affairs),  Room  3424,  Department  of  the 
Treasury,  Washington,  D.C.  20220; 
telephone:  (202)  566-2806. 

Dated:  October  10. 1979. 

Robert  H.  Mundheim, 

Geneml  Counsel  of  the  Treasury.  * 
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